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quer, wich the arguments of Lord Chief Juſtice 
Treby, Lord Chief Juſtice Holt, and of the Lord 
Keeper Somers on his giving Judgment thereon, 
with Notes and Obleryations by Francis Hargrave 
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Cooke's Compendious Syſtem of the Bankrupft 
| Laws, with Additions, 8vo. bound. .0 9 2h 
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91 HII. E the Eecleſiaſtical juriſdiction fubſits ; 

i, and it is on many oceaſions, not only con- 

ge venient, but neceſſary to have recourſe to it; the 

2 following Treatiſe will appear ſerviceable: For 

8 in it is contained the general practice of the Spi- 

* ritual Courts, extracted from the moſt approved 

* books, and clearly and regularly laid down, and 
the alterations made in the law by ſtatute, or 

FE: canon, carefully obſerved, and ſuch ſtatutes, or 

A canons, exactly referred to. 

ud It will prove advantageous to young practition- 

2g ers, who in this will meet a proper guide; and 

yy the clergy themſelves will find ſome benefit from 


it: For by this they will be enabled (where ſkilful 
practitioners may be wanting, as in ſome country 
dioceſes) to direct the proceedings in their own 
cauſe, F 
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INTRODUCTION. 


If it will not be uſeful to the gentlemen of 
the Common Law, it may at leaſt ſatisfy their 
curioſity ; and while form and method are in a 
manner eſſential for afſerting right, and recover- 


ing property, there mult be an apparent neceſlity 


, 


for a work of this kind. 

If this therefore contains any inſtruction, and 
will bring any public advantage; the expectations 
of the author will be ſatisfied, and the' pains « ex- 
Pendel upon it fully recompenſed. | 

And as the deſign of it is to point out the 
way to juſtice, and it was chiefly undertaken upon 
that principle: I hope the intention will appear 
laudable (however it may be executed) and will 
meet with a favouraþ'= reception. 

But if the judicious and more experienced find 
it incompleat and deficient, I 'wiſh it may excite 
them to form a more perſect work, that every 
intricacy and perplexity be removed, and the 
acceſs to Juſtice We NO and 1 
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ill T Cauſes of Spiritual Conuſance. 

wp SECT. 1. THE cauſes within the Eccleſiaſtical 
wy _ * Juriſdiction are chiefly theſe follow- 
| ng: „ Be: | 


If perjury be committed by either the witneſſes *eiury dy” 
or party, in any cauſe depending in the Spiritual ies! 
ourt ; the party injured, or any one elſe may Ce. 
promote the office againſt ſuch perjured perſon in 
a cauſe of perjury ; and if he be convicted, he is 
o be canonically puniſhed ; and the perjured per- 
on is to be cited to anſwer articles concerning the 
good of his foul, and eſpecially manifeſt perjury 
ommitted by him in an eccleflaſtical cauſe, and 
before an eccleſiaſtical judge, at the promotion 
pf ſuch a perſon, naming the promoter 

§ 2. It is held by ſome that perſons may be 
convicted of perjury, who ſwear only to their be- 
lief; provided they ſwear concerning a proper 
action of their own, lately committed: for if th 
anſwer any poſition containing ſuch action of theirs, 
"© N that 
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Brawlers. 


Spiritual Conuſance. 


CHAP. that they do not believe ſuch polition to be true 
I. if the truth of the poſition be proved, they arc 
A o be condemned for perjury. 


$ 3. But this is doubted by others; and in mat. 

N ters of fact committed by themſelves they ſhould 
not be ſworn to their belief, but to the truth of 

thoſe facts, whether they have been committed; 

and if they ſwear only to their belief, they may 


be compelled to anſwer more folly.” 
$ 4. If a clerk commit ſimony, he may be pro. 

ceeded againſt from the meer-office; or at he in. 

ſtance of a party: and ſo may all others concex 

in his crime. f | FOOL 5 


Uſa er pu- 8 5. An uſurer, who takes, directly or indirectly, 
nit d. above the legal intereſt, may be proceeded again 

and puniſhed. _ 8 
Laying vio- 


§ 6. If any one lays violent Hands upon a Clerk, 

tent Hands W 4 Wi7;-; E . : 
on 4 Clerk. Provided he is not ſued for a pecuniary Satisfacti. 
on) he may be convened, and puniſhed ; tho! the 

Clerk may have Amends for the Peace broke in the 

King's Temporal Courts at the ſame Time. 


§ J. Brawlers in the Church i or Church- yard 
are likewiſe puniſnable. e e ee 


Adulterers, 5 8. If any one is accuſed of Adultery, the Prac- 
dec tice of Bawdry, Drunkenneſs, Blaſphemy, abſence e 
from Church, not paying or contributing to the 
Building of his Pariſh Church, or of not procuring 
Books for the lame, he may likewiſe be puniſned 


$ 9. An Executor, ſubſtracting Legacies left for 
pious Ules, may be compelled to pay them by the 
Eecleſiaſtical Judge from his meer office; or at the 
promotion 


Logacies for 
pious Ules 


+ Seo Can. 35 Car, I. 


| Spiritual Conuſance.* bh. 
promotion of- the Church Wardens of that Pariſh CHAP: 
rhere the Poor live for whoſe Uſe they were left. I. 
And other Legacies may be recovered by the Le 
at JJ 5150 30 hed: al 

8 re. If any one preyents the laſt Will of the Temenry 


mat- 
ould eceaſed from being fulfilled, or having its proper n 


Effect; or hinders an Inventory of his Goods to 
de made, and his Goods to be appraiſed; the Exe- 
utor or Adminiſtrator may promote the office 
2gainſt him; and Proof being made thereof, the 
Judge may pronounce him to have fallen into the 
dentence of Excommunication, as in the Caſe of 
Temerary Adminiſtration ; and he is not to be ab- 
olved, untill he ſatisfies the Party as well as the 
hurch. | 7.76 EE i Xe ans 


$ 11. 1f a Rector, Vicar, or any other Perſon Subftration 
ubſtracts from av Archbiſhop, Biſhop or Archdea- e 
on proxies due on Account of his ordinary Viſita 


lerk, ion; he may be ſued in a Cauſe of Subſtrackionor 
ſacti. M roxies or Procurations. ee e 


$ 12. If any yearly penſion, ſuing from anyS9rawo 
ollege, biſhoprick, cathedral church, Go W 
ny other church is due to either the rector or 
icar of another church; they may ſue in a cauſe 
f ſubſtraction of a yearly eccleſiaſtical penfion. 
$ I 3. If the rector Or vicar of One chureh pre-Jactitation | 


ends or boaſts, that in right of his church, fuch o, Pengon. 


o the ud ſuch tythes, or penſion is due to him from 
uring be rector or vicar of another church ; he may be 
iſhed Nued in a cauſe of jactitation of tythes, or yearly 


denſion. 
§ 14. If any one ſpeaks reproachful words, Deſamation 


it the Nho' not defamatory, that is, words denoting any 
LION | _ ' , ernme 
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- CHAP. crime; on account of which canonical purgation 


I. might have been impoſed on the party of whom 
——w ſuch words were ſpoken : ſuch party ſue in a 
cauſe of defamation, or reproach. 


8 15. But it is to be obſerved, that ſuit muſt 
not be for money, but for the correction of fin, 
pro Salute Animæ; and it has often been judicially 
determined at Common Law, that the matter of 
the defamation muſt be ſpiritual, and merely ſpt. 
ritual; that is, mixed with no temporal matter, 


and Ana ble and puniſhable in the ſ piritual| 


Court, as whore, adulterer, &c. 


Subftragon 5 16. If fees due to a proctor be ſubſiraed 
of Fees. from him by his client; he may ſue in a cauſe of 


ſubſtraction of ſalary or fees due to him in an 
eccleſiaſtical cauſe. Qu. Whether a prohibition 
des not lie? 


role. g 17, If one and the ſame patron preſent two 
: clerks, the one to the rectory, the other to the 
vicarage of the ſame church, and both be ad- 
mitted: if one ſpoil the produce, or gather it cut 
upon the ground; the other has a right to ſue him 


in a cauſe of ſpoliation, 


Mortuaries. 8 18. Mortuaries may be ſued for, where they 
are accuſtomed to be paid, as alſo perſonal tythes; 
but it is held by ſome that you cannot have the 


oath of the party. 


SubRrani. S 19. If there has been any chapel built in 
on of divine any village, or hamlet, and the rector or vicar 
ferice. where the hamlet lies has been accuſtomed to ce. 

lebrate divine ſervice there, either by himſelf or 


curate : if he refuſes to continue it, he _ 4 
ue 
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ſued in a cauſe of ſubſtraction of divine ſervice CHAP. 
by any of the inhabitants of the ſaid village. I. 


My 1 20. If a perſon who has a right to a ſeat in Seat in 
the church is diſturbed in his poſſeſſion by a ſtran- Church. 
nuſt ger; or if any one boaſts of a right to the ſame 

ſin, ſeat; he may ſue the one in a cauſe of perturba- 

ally tion of his ſeat, that is, diſturbing him in his ſeat, 

r of MF and the other in a cauſe of jactitation of a right 

ſpi- ¶ to fit in ſuch ſeat. | 

aw § 21. If a fingle man ſhall: treat with the fa- Forde 


ther of a ſpinſter about contracting marriage with 
ſuch ſpinſter; and the father conſenting, promiſes 


ted to give a certain ſum in marriage with his daugh- 
e of ter, and the marriage being ſolemnized, he refu- 
an ſes to pay ſuch ſum: he may be ſued in a cauſe of 
ion ſubſtraction of a marriage-portion on account of 


marriage. 


$ 22. But if ſuch contract, with the promiſe, 


two 
the be not in writing, by the ſtatute againſt frauds - 
ad- and perjuries, it ſeems to be out of his power to 


recover it. 


S 23. And there are many other cauſes which 
are of eccleſiaſtical cognizance ; for the old ca- 
nons are in force as far as they contradict not 
either the common or ſtatute law of this kingdom. 


in 
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ce- * 7. Gul. III. Seff. 1. Cap. xii. 29 Car, II. C. iii. En. 
or | | 
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if . CHAP H. 
0 Of the Diſtinction between, and Differ ence 9 


Cauſes of SyxcT. I. A LL cauſes are divided into cauſes of 
3 office and inſtance: Cauſes of office 
cadre moſtly cauſes of correction, although there 


are ſome of inſtance that may be called ſo too. 


e $2. And cauſes are alſo diſtinguiſned by the 
— title of Plenary and Summary cauſes; Pony 
are thoſe in which the order and ſolemnity of the 
law are exactly obſerved; ſo that if there is the 
leaſt infringement, or omiſſion of that order, the 
whole proceedings are annulled; and in theſe there 
muſt be conteflation of ſuit, a term to propound 
all things, and a term to conclude. Summary 
are thoſe in which ſuch order is diſpenſed with, 
although in theſe if you proceed plenarily, the 
proceedings are valid. | 


* i 08o© ea ds au CW 


83. In the court of Prerogative all proceed- 
ings are ſummary, and there particularly lies the 

| izance of Wills whoſe teſtators died poſſeſſed 

Bena Nota- of bon: notabilia in diſtin dioceſes : Bona notabilia | 
bs. are goods, chattels, ſpecialties or debts, amount- 
ing to the value of five pounds: Specialties make 

bona notabilia where they are, not where the debt - 

ors live; and judgments are bona natabilia where 


R jy ew weak took 


- — 
N 


the Record is. 


84. No traveller dying in his journey ſhall 
have the goods about him denominated bona no- 
tabilia: Where probat is given in the Prerogative 


f upon 
* Can. 56. Car. I. FO 


LY 4 
* 
My; 


: Differences of Cauſes, - 7 


upon preſumption of bona notubilia, it is not INCHAP, 
itſelf null, but only reverſible. IT. 
$ 5. Theſe following cauſes are all plenary ; all © * . 

teſtamentary cauſes except in the court of Prero- 

es. gative ; cauſes of ſubſtraction of legacies, and of 
tythes; cauſes of defamation, but by a ſlatute f 

of in this kingdom, upon a petition of either party, 

ICC - | . enary 
the court may in theſe proceed ſummarily : Cauſes cauſas. 

re of divorce; cauſes of e e cauſes f 
jactitation of marriage; cauſes of ſubſtraction of 

* procurations; cauſes of ſubſtraction of a yearly - 

ry penſion ; cauſes of perjury at the inſtance of a 

* parfy; cauſes of ſimoniacal pravity at the inſtance 

he of à party; all cauſes of correction ſrom the office 


voluntarily promoted; cauſes of uſurious pravity 
at the inſtance of a party; cauſes of laying violent 
hands on a clerk at the inſtance of a party; cauſ- 
es of impediment of marriage. 


$ 6. All cauſes of appeal where in the Srit in- 
e 


he ſtance they have been plenary, muſt be fo in the 

| ſecond ; except before the delegates, where all 

d. proceedings are ſummary ; And ſome cauſes are 
hy reckoned favourable cauſes, and have many more 

80 privileges than other cauſes, ſuch as matrimonial 
lia cauſes, l | 
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vx Citations, Service, Return, and A PPFarance 
BE thereon.” | 


er. 1. O one is to be cited out of his 
Citing out 88 dioceſe, or that peculiar jurſdicti- 
. where he lives; for 4&or ſequitur Forum Rei, 
dicion. but in theſe following caſes, 1. Where exceſs be 
committed, or duty neglected by the biſhop, or 
any his eccleſiaſtical judge; 2. In all cauſes of ap- 
peal; 3. Where the biſhop is afraid and will not 
proceed againſt the party; 4. Where the biſhop 

or ordinary of the place is intereſted or prejudiced 

in the cauſe; 3. Where the biſhop rencunces his 

title, and b requiſition gives liberty to proceed; 

6. Where fa uit is for the ſubſtraction of a legacy, 

where the will has been proved in the preroga- 

tive; and in other caſes as above, which par ticu- 


Jarly appertain io the prerogative, 
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§ 2. Citation ſues under the ſeal and name of 

Citation. the judge; in which the name of the promovent, 
the name of the impugnant, the cauſe ſor which 
he is cited, the place and time of appearance are 

to be ſpecified; and this may be ſerved upon the 
impugnant, his wife, or any of his family above u 


ſixteen years of age, by t a true copy after 11 
| neui wg the original. 1 0 
ſu 


| $3, There A 


ce 


General Proceedings. = 


them to the doors of their chapter-houſe : or 


againſt the provoſt, fellows, and ſcholars of a 


college; which are ſerved by affixing them to the 
gate of the college; and ſo againſt any other corpo- 
ration or indefinite numbers of men; and ſuch are 
of the nature of public edicts ; and ſuch cor ä 
rations muff appear by their ſyndic lawfully con- 
ſtituted. 8 


$ 3. There are other primary citations called CHAP. | 
Tdidals; ſuch as are againſt the dean and chapter III. 
of any cathedral; which are ſerved by affixing wr 


8 PL If the perſon to be cited abſents and con- Feier,, 


ceals himſelf; upon the return of the firſt citation, 
the proctor alledging that he hides himſelf, and 


cannot be found, and praying a citation, Vis et 
Modts, it ſhall be decreed ;: and it is to be affixed 


to the door of the houſe, or the pariſh church of 
the perſon to be ſerved, for half an hour; and 
alterwards a true copy is to be left chere. 


§ 5. And by the modern practice, if ſuit be in 


a ſuperior court; the proctor before the court 
day appointed for the return of the citation, (if 


the perſon has lived at a diſtance in an inferior 


juriſdiction) upon the authentic certificate of the 
mandatory, that he could not be found; may go 


to the judge, or his ſurrogate; and beſore a no- 
tary publick pray and obtain a citation Viis et 


Modis. 5 


§ 6. An authentic certificate is a certificate authentic 
under the ſeal, and ſigned by the judge of any Cnificate. 


inferior court, that the mandatory has certified, 
or made oath that impuguant was ſearched after 
ſuch a day in ſuch a place; or that he was ſerved 
in ſuch and ſuch a manner by hun, 
§ 7. This 


1 
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CHAP. $7: This about authentic certificates is literally 
III. taken from Oughion, and is ſomewhat perplexed; 
\waxw but I underſtand the practice to be this; that upon 
oath that the party cannot be found to be cano- 
. mically cited, (whether this oath be made before 
the proper judge, or a diſtant judge who certifies 
ſuch oath to have been made) if by the oath it | 
appears that the party abſconds on purpoſe, a 
citation Vis et Modis iſſues; if the party is beyond 
ſea, then a public edict to be affixed in the place 

where merchants reſort. 


Excommu- S$ 8. If a perſon be unjuſtly excommunicated 
on fate from a falſe certificate ; he may appear perſonally, 
Certificates, or by his proctor, and alledge that the certificate 
is falſe, and that he was not ſerved with citation; 
which he may prove by ſhewing that he was in 
another place, diſtant from that place wherein 
the mandatory ſays he ſerved him, at the ſame 
time wherein he certifies he was ſerved. 


$9. But he muſt make oath that he will obey 

the laws eccleſiaſtical; and muſt depoſit the ex- 

aces of his contumacy apud Ada; and he is to 

C abſolved only to a day, until he proves his 

allegation ; which if he does, he is to be abſolved 

in general; and the'oppoſite party condemned in 
COINS. | 


§ 10. If he does not prove his allegations, the 

4 excommunication 1s to be confirmed ; and he 1s 
14 not to be abſolved, until he makes ſatisfaction for 
that, for which he was excommunicated; and 
pays the coſts. 8 


8 0 r 1 = 
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$ 11. Or if any one who is excommunicated 
can prove, that he did not live for half a year 
> before 


General Proceedings. | 11 
before in that pariſh, where the citation, Ni et CHAP. 
Modis, was ſerved; or that he was enquired and III. 


ed; 

bought after upon the primary citation in another 
= * althongh the 3 us et Modis, was | 
ore Wl {erved in his own pariſh ; he bas a juſt cauſe of 
fies appeal, or complaint before the ſame judge; and 
mit muſt obtain. . | _ ; 
4 F & 12. But his appeal ſhould be not only from 


the ſentence of excommunication, but from the 
decree for the citation, Vis et Modis, upon a falſe 
certificate: for the primary citation is here null; 


and nane but vagabonds ſhould be cited without 
ly, ſuch by public edit, Vs et Modis. 
oy $ 13. Although the impugnant, not cited at all, 
21 ſnould nevertheleſs be excommunicated for not 
iu appearing; and ſhould afterwards appear, and 
” object againſt the certificate to obtain abſolution; 


the proctor for the promovent may proceed in the 
principal cauſe, and give in his hbel, during that 
very term aſſigned the impugnant to prove his ob- 
jections. 4 


§ 14. On the day on which the primary cita- Citztioo to 
tion is to be 5 if the party cited reach noe IO 
appear, the ſervice being proved; the proctor for 
the promovent, having firſt exhibited his proxy, 
and prayed that it be admitted; or being couſti- 
tuted immediately at the acts by the promovent, 
ſhall accuſe his contumacy, pray that he be pro- 
nounced contumacious; and (he being pronounced 
contumacious) ſhall pray a citation againſt him 
to ſhew cauſe why he ſhould not be excommuni- 
cated ; and the judge may either decree it, or ex- 
pect him the next court day. ED 

TT 5 § 15. And 
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CHAP. 5 t5. And if upon the citation to ſhew cauſe, 
III. he, when cited, does not appear; his contumacy 
\—— muſt again be accuſed, and he pronounced conty. 
mac1ous ; and a citation to come and ſee himſelf] 
excommunicated ſent out: and by a canon in thi; 
kingdom, a mandate with ſuch citation, directed 
to the miniſter or perſon officiating in the church, | 
where the perſon to be excommunicated ſhould 
Citation to reſort ; requiring him publicly to read the citation, 
ce himſelf | 4 . 

Excommu- and to warn the party of his danger, if preſent, 
nicated. and if not, to admoniſh the people to ſignify it to 
him; and no ſentence of excommunication ſhall 
be read, until the judge is certified that the man. 
date has been executed a fortnight before the time 

of excommunication: * 1 
S 16. And if he does not appear upon this 
the proctor, again accuſing his contumacy, as 
'before, ſhall pray that he be excommunicated; 
and the judge (he being thrice called and not ap- 
pearing) ſhall pronounce him contumacious, and 
Party Ex- decree that he be excommunicated; and if he be a 
aud. prieſt, ſhall read the ſchedule, or ſentence of ex. 

communication againſt him. 3 


'& 17. But if the impugnant appears any time 
that day, (for all that day is appointed for his ap- 
pearance) he ſhall be abſolved; and pay only fix- 
pence for the act, and reading the ſchedule: And 
if his proctor leaves an authentic proxy with the 
regiſter it is held ſufficient; and f he ſhall not be 
admitted Reds in curia, until he pays the coſts 
of his contumacy. | 


§ 18. By the modern practice of ſome courts, 


if the firſt citation be not ſerved, it may be con- 
tinued 


* See Can. 4: of Q. Anne. + Can, 70. Car. 1. 
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| tinued to the next court day; but there may be CH AP. 


uſe ſome doubt of the legality of this practice. HE: 
voy ED, . | 3 
Ntu- § 19. No proctor ſhall procure or appear for | 
nſelf any party f, unleſs he is conſtituted by the party 

this either in court, or by a proper ratification and ap- 

Qed probation under his hand: and no proctor before 

rch, | conteſtation of ſuit can ſubſtitute another; for 

ould until then he does not become Dominus Litis, mal- 

ion, ter of the ſuit. | 1 

Fa, | § 20. But it is beld, that a proxy empowering 

hall him to ſubſtitute before, as well as after conteſta- 

_ tion, the prodtor cannot litigate or defend the 

55 cauſe ; otherwiſe if after; unleſs in perſonal acti- 

ons which die with the perſon. | 

this, $ 21 If a proctor obtains ſentence for his client, , 
235 and the adverſary appeals, both proctors are de- ceadng to 
ted; pri ved of their office; and nothing can be done?* Fos 
ap- by one againſt the other. and if the appellant ob- 

and tains a remiſſory ſentenee, and letters of remiſſion 

ben to the judge from whom; nothing can be done 

"oY in preſence of the adverſary's proctor, but the 
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principal party muſt be cited anew. 


$ 22. But it is otherwiſe in appeals from griev. 


ances, for proctors ceaſe not to be proctors from 


ſuch appeals ; becauſe the proxy is in force until 
definitive ſentence be given: and upon a remiſſory 
ſentence the appellant is not obliged to oĩte the 
principal party to ſee further proceedings. 


7 Can. 77. Car. 1. 


CHAP. 
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Of admitting a Perſon in Form: Pauperis, and of 


the Incapacity of ſome perſons to fuc, and particu- 
larly, of Excommunication and Anas. | 


Sxer, I. Perſon ma be ls} in Forma 
222 = A Pauperis, if he ſwears himſelf not 
worth five pounds, his debts being paid: and if 
the. adverſary requires it, he muſt ſwear that when 
he comes to a more plentiful fortune (if the ſuit 
1/18 de for tythes or legacies, &c.) he will Pay the 
1 Prineip matter with the coſts. 


8 2. The adverſary before the pauper if wears, 
may prevent it, by proving him worth the ſum; 
and ſpecifying the effects; which if he does; he 
pretending poverty ſhall be condemned in coſts: 
and he may reply by ſhewing himſelf in debt 
above the value 0 bi goods, or equal to them: 
but in this caſe he ſhall not have coſts againſt bis 
adverſary; becauſe he proved that he had in ef- 
fects above the value of five pounds, and could 
= be ſuppoſed to have acted againſt him male 
#de : in cauſes of defamation there is no — te 


Admitted a pauper.. > t 


TExcommu- 8 3. An excommunicated perſon has no right 
nicated Per-tO ſue; nor can there be any decree paſſed at his | 


ln oY ro Gas 6% fd a 
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ſuit after ex communication is objected againſt him: HAP. 
and to prove him excommunicated, the exhibiting IV. 
letters of excommunication under the ſeal of the: ñ⸗öÄk 
judge, excommunicating him, will be fufficient. + 


$ 4. The excommuniication muft be proved 
within eight days after it is objected agaiuſt him; 
and all things done before the objection are valid; 
for the excommunication does not annul what 
went before, but thoſe acts that follow the ob. 
jection. | | 
§ 5. An outlawed perſon likewiſe will be hin- outlawed 
dered and ſtopped in his proceedings by produc- e 2*t 
ing the writ of outlawry againſt him; minors alſo 


bo without a guardian, nor any community without 

= a proper ſyndic, cannot ſue. IS: 5 

nen $ 6. When any one is pronounced excommuni- Denuncia- , 
ſuit cated ; the proctor on the oppoſite fide, ſnould tert 3 
the pray denunciatory letters of excemmunication tomniuni- | 


cation. 


againſt him; and ſend them under the ſeal of the 
judge to the rector, vicar, or curate, of the pa- 
riſh church of the party excommmnicated ; to be 
denounced and publiſhed in the time of divine 


- ſervice, on ſome ſunday or holyday. N 

bt $ 7. They ſhould be given in due time, the 
m day before, or the morning of that day before 
bis prayers, on which they are to be denounced; and 
el. the rectors, vicars, or curates ſhould take care to 


denounce them accordingly, otherwiſe they may 
ua be ſuſpended ; and they muſt return the ſaid let. 
ng ters to the party, with a proper certificate on.. 
them, containing the name and firname of the 

perſon who publiſhed them; and of the time and - 
1 place where they were publiſſied. . 

; 5 „ . | § 8. As. 
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CHAP. 5 8. As there are forty days allowed for the ex- 
IV. communicated perſon to come in to make fatis. 
wH— fation, and be abſolved, before the writ de Ex- 
Contempt communicato capiendo can iſſue; if he ſtays out, and 
aſtical Ju- prays abſolution only before the fortieth day; the 

riſdiction. f : | E 7a a x 
% Judges may from their meer office, or their office 
promoted, proceed againſt him for contempt of 
the eccleſiaſtical juriſdiction: and unleſs he can 
give good reaſons for ſuch delay, may enjoin him 
penance, and condemn him 1n the coſts made 

in this ſuit, 5 „„ | 

§ 9. For the delay and hardſhip would be very 
great, which the litigious would bring upon 
litigants in this reſpect, if they came off unpu- 
niſhed; for if a perſon ſhould be excommunica- 
ted and denounced in the beginning of the ſuit 
for non- appearance, and ſhould hold out to the 
* fortieth day; and afterwards for not giving his 
perſonal ' anſwer; and after that for not appear- 
ing when cited to anſwer more fully; and fo 
through many ſtages of the ſuit : the delays would 
prove intolerable, and almoſt infinite. | 


Excommu- $ 10, As every excommunicated perſon before 
fon ont. be be abſolved, muſt ſwear to obey the laws 
macous af eccleſiaſtical, and the lawful commands of the 
1. ordinary; if after he ſwears, he falls under the 
| ſame ſentence from his coritumacy ; he may be 
apr on againſt in a cauſe of perjury ; and muſt - 

e condemned, unleſs he can. purge aud clear 


himſelf from fuch contumacy. 
$11, As all perſons excommunicated are de- 
nounced as ſuch in the public church, every one 
that converſes with them, (ur leſs from an inch- 
. %%%  RR: _ nation 
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Lation to reclaim them) is excommunicated po CITAP. 
o, and if they ſtand excommunicated for a IV. 

year after denunciation, they may be proceeded 
zcainſt in a cauſe of heretical pravity. ' 


$ 12. If a perſon gxcommunicated will not ap- 
dear within forty days after denunciation, the 
adverſe proctor ſhall exhibit the original denun- 
iatory letters with the certificate on the back of 
hem ; and ſhew that the perfon excommunicated 
has been denounced above forty days; | 


$ 13. And then he ſhould pray letters ſignifica- renal 


Ty ory to. the King's Majeſty to obtain the writ dea 
ON xcommunicato capiendo ; upon the delivery of which communicate | 
JU- he high chancellor ſhall iſſue ſuch writ directed“ ee. 
a- o the ſheriff of the county where the party 
» Iwells; Who ſhall (if found) impriſon him until 

e 


he ſhall appear by bis proctor, ſatisfy his adver- 
ary, and be abſolved: No inferior judge can ſig- 
uty for this writ, but biſhops alone. 


$ 14. If any perſon be excommunicated for not 
paying the coſts of ſuit, or the principal matter 
lued for; he is not to be abſolved, until he depo- 
fits the ſum he is condemned in at the aQs ; nay 
although he alledges that he paid it, he is to de- 
P ; 5 


$ 15. Becauſe when he was firſt admoniſhed to 3 


de 
iſt pay on ſuch a day, and afterwards cited to ew n pert 
ar cauſe why he ſhould not be excommunicated for ed. 


not paying ; he might appear and alledge pay- 
went ; aud alfo if an excommunicated perſon 
thould be abſolved upon alledging payment, with- 
out depoſiting the ſum in conteſt at the acts, if the 
allegation was falſe, ſuch abſolution would be 


highly 
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CHAP: highly detrimental, and vexatious to the oppoſite 
IV. party, who would be obliged to have him moniſh. 
ed anew, and excommunicated again. 


S 16. If a perſon excommunicated and de. 
nounced be taken upon the writ ; or if the wit 
be iſſued againſt him; he muſt depoſit the expences 
the promovent has been at in procuring that writ, 
and proſecuting the ſuit ſo far; and he muſt {wear | 


to obey the laws ecclefiaſtical : | 


Ezcommuni- $ 17, Then the judge ſhall abſolve him, and | 


ends, © ſigniſy to the King's Majeſty for his writ de excom: 


municato deliberando, in the ſame manner as in ap- 
plying for the writ de excommunicato capiendo. 


$ 18. Excommunicated perſons who through 
their obſtinacy have been committed te priſon, 
and thence unduly delivered, without giving ſuf. 
ficient caution and ſecurity to obey the authority 
of the chureh; may be retaken, and committed 
upon the writ de excommunicato reo piendo. 
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G 
Of giving in a Libel, and the Power of a third 
Perfon's Intervening inthe Suit. 1 


Szcr. 1. A FTER the impugnant appears, the 
X proctor for the promovent may give 


ugh 2 his libel that very day he appears, or muſt do 
on, t the court day after; which if he does not, the 
ſuf- mpugnant by a canon f in force in this kingdom 
rity hall be diſmiſſed with his coſts ; which the judge 


ſhall tax to thirteen ſhillings and four pence by 

he ſtile of ſome courts, and'that without the oath 

of the party. _ | Tarn hf | 

$ 2. The prector giving in his libel ſhall pray Libel. 
that it be admitted, and that the adverſe proctor 
anſwer next court day; the judge ſhall admit it as 

far as by law it is to be admitted, and order the 
oppoſite to anſwer, he diſſenting, and praying a 

copy of it. : 1 5 5 


$ 3. In ſummary cauſes it is not neceſſary to 

give in a libel; but you may libel rue voce at the 

acts and pray to proceed ſummarily; and the 

proctor for the impugnant is to diffent, and this 

infers conteſtation of ſuit ; for expreſs conteftation 

is not neceſſary in ſuch cauſes. 1 
| X N 84. If 


7 Can. 69. Car. I. 


hy 


V. 


of the promovent or impugnant; or in any ſun 


between two clerks; or in any other thing, < 


Ecror Re- 
voked. 


in its ſtead; and the judge ſhall decree it; nay the 


6 When it appears to a third perſon, tha 


on of a 


third Per- 
ſon. 


In matri 
nial Suits. 


V 


remove her colluding with the promovent. 


tice of the ſuit ; and of the proofs made by the 
promovent ; becauſe this is a favourable cauſe 


mitted at any time: 


CHAP. | 84. If any error or miſtake ſhall appear fron 1 


mo- 8 7. And firſt he may intervene in a matrima 
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4% 
i» 


the proceedings, in either the name or ſir-name 
of money libelled for; or in the church conteſte 


that the miſtake appears from the proceedings 
and the acts done in the cauſe : | 


$ 5. In any of theſe caſes the proctor ſhall al 
ledge that there is ſuch a miſtake in ſuch a thing 
in ſuch a part of the libel; and pray that it be ſub 
ducted; and that ſuch and ſuch a thing be inſertelſi 


very revocation of the proctor is ſufficieut ; aut 
whoever amends muſt pay coſts. 


his intereſt is any way concerned in any cauk 
that either reſpeas his goods or perſon, he my 
intervene; but he muſt: prove his intereſt in the 
cauſe, if it be denied; which if he does, he ſhall 
obtain coſts; 217 75 2:15 5740; 1% Dav4l 9 


nial cauſe, where the woman he has been con. 
tracted to, or has ſolemnized marriage with, is 
ſued by another; and he may intervene here in 
any part of the ſuit, even after concluſion ; whe 
ther he comes to aſſiſt the party convened, or u 


„% oa. hn mo wi. cw han # a an ——— 


$8. And this he may do although he had no. 


and if he alledges a former contraR, or marriage, 
and ſwears that he does not do this, with a mali. 
cious mind to put off the ſuit ; he muſt be ad- 


59. But 


Mis A, „ 00 A Kru} 
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$ 9. But this is not the caſe in other cauſes, for 


name 

fun the ſuit is not to be ſtopped upon the interven- 1 
teſte tion of a third ; but he muſt proceed in the ſame | 
g, fate in which the cauſe was when he intervened 


unleſs he comes to remove the impugnant in col- 
luſion with the promovent to his prejudice: 


all al & 10. And then he muſt ſpecially alledge the 
hing colluſion; for a general allegation will not be ſuf- 
e ſub WY ficient ; but the intervener muſt alledge that he 
ertel comes to remove the impugnant, and to detect 
the the colluſion between him and the promovent to 
aui bis prejudice. n 8 


§S 11. Secondly 1 a beneficial cauſe, a n Of m « Cauſe 


double quarrel; if ſuit be for your benefice be- Gn” 


-aul tween a biſhop and another clerk preſented to it 
mij inſiſting upon inſtitution : In which caſe the judge 
n th: to whom the complaint is made may pronounce 
ſhal for his juriſdiction, and decree the querelant to 


be inſtituted ; if the biſhop appears not, nor al- 


| ledges your right, and that the church is full; in 

co: ff this caſe you may then intervene, and ſhew your 

ch, z intereſt. 1 1 

as S 12. Thirdly in a teſtamentary cauſe; if an a Teſta- 


large legacy be left to a man, and the executor gaug, ? 
colluding with the next of kin ſhould fraudulently 
agree with them (in order to deprive him the le- 


| no gatee of his legacy) that they ſhould fue him the 
the e xecutor, to prove the will in proper form by 
uſe witneſſes; and that he would willingly and defign- 
iage, edly fail in the proof: Then that legatary may 
mali. intervene and have the will proved. | 

ad- 


„ $ 13. Fourthly 
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#2 ad § 13. Fourthly, in the caſe of a legacy, where 
<—y there are not aſſets ſufficient to pay all the lega. 
| taries; if the executor ſhould deſire ſome of his 
friends and relations to ſue him for their legacies, 
which amount to the value of the whole effect 
that he by the ſentence of the court might be 
obliged to pay them, and ſo freed from the ſuit 
of the ether legataries; they ſhould then intervene 

to recover a proper proportion. 


$ 14+ But it is a queſtion ; whether an executory 
knowing that there are more legacies due, is freed 
by this ſentence from the other legataries? Hoy. 
ever it has been ſo adjudged. | 


/ 


; | CHAT) 
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here 
lega- 
bis 
icies, 
fects, 
it be 
> ſult 
Vene 


G H= N N 


of Exceptions and At ee 


d Utor 


rer. i, TER the libel is girbs in, and the 
reed 5 
re | impugnant has received a copy of it 
lo rom the regiſter, as he is entitled to it; for if a 


opy is denied him a prohibitioa will lie ; he 18 
hen to give has exceptious or auſwer. 


$2. And fome exceptions regard the perſon e 
he judge, ſuch as a deelinatory exception to the 

ourt; and this ſhould be given in immediately 

efore all others; for otherwiſe you would con- 

ent to the judge, a and could not t give it after» 
yards : 


$ 3- Others reſpect the perſon of the 8 

8 all exceptions to the lawfulneſs of his perſon ; 

s if a minor ſue without a curator, or guardian; 
corporation without a fyndic; a prodtor with- 

dut a proper Proxy ; an eXcommunicated perſon 
which objection of excommunication may be 
ropoled beſore or after conteſtation) or a perſon , 
wot intereſted ; which objection allo ch be made ---_ * 
before or after Conteilation. | 


IAU 


$ 4. And others reſ ped the cauſe, as an exce 
ion to the obſcurity, or uncertainty of the lib i 
I 2 


24 


CHAP. or that the cauſe does not belong to their jurif. 


VI. 


worm ther court for the ſame thing; an 
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diction ; or that there is a ſuit depending in ano- 

0 an exception 
that the ſame cauſe was decided before; but this 
will not hold in matrimonial cauſes; an exception 
of a falſe proxy may be given even after ſentence, 
becaule it renders every thing that paſſed null and 
void. 


§ 5. Exceptions are generally given i in in Writ- 
ing, and the promovent is to reply in the ſame 


manner; and if they contain only matter of lay, 


the judge (upon the point being argued, and de. 
— by WN may pronounce for, or re 8 
em: 


$6. But if they contain matter of 628 a pro- 
batory term is to be aſſigned; aud if the excipient 


| ker if the fact, he i is to be diſmiſſed with his cofts; 


ut if he fails i in proof, bis exceptions are to be 
rejected, and 2 condemned in coſts of dela 
And the proctor that gives in exceptions may le 
— to ſwear, that he makes them not with 
a malicious deſign to give delay. 


7. If no exceptions are made, conteſtation 
follows by the anſwer to the libel; which conte. 
tation cannot be in the abſence of the promovent, | 
or his proctor; but either of them muſt be preſent: 
And by this the proctors 0 on boch ſides become 


maſters of the ſuit. 


$ 8, By the modern PR” HEY on the day th 
libel is given in, a motion is 1nade by the promo- 
yent's proctor, that the impugnant's proctor an- 
ſwer the next court day; and if he anſwers not 
that day, another i is made chat he anſwer the ** 
0 | ay 
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day following, under penalty of the law; and if HAP. 
he anſwers not that day, another is made that he VI. 
anſwer the court day following on pain of excom- wYY 


munication; and if he does not anſwer then, he 
is to be excommunicated. | 


$9. And he may conteſt the libel affirmatively, 
by confeſſing it; or negatively, by denying it; 
and in plenary cauſes he ſhould regularly give in 
his anſwer articulately to each poſition of the li- 
bel: But this ſeems neceſſary only in perſonal an- 
ſwers; for in judicial anſwers an unqualified con- 
feſſion, or denial, ſeems to be ſufficient. 


So. And in plenary cauſes without conteſta- 
tion (although the promovent proves his libel) 
all is null, unleſs the impugnant confeſs the con- 
tents of the libel in ſome part of the ſuit; for by 
the party's confeſſion all nullities are taken away, 


5 11. The proctor for the promovent alledging 1 
that he believes he can be better aſſiſted in big | 


cauſe by the anſwer of the party principal; may, 
by praying 1t, get a decree for his anſwer; and 
this motion is properly to be made by an advo- 
. „ 85 | 


$ 12. The proctor for the impugnant ſhould 
diſſent to this decree, and pray that probatory | 
terms be aſſigned to the promovent; which the 

judge {hall aſſign: Three court days being the 
uſual terms, unleſs the weightineſs of the cauſe 


requires more. | 
S 13. The impugnant's proapr ſhould difſent,” 
that he may have it in his power to appeal, if the 
term be too prolix; and the promovent's proctor 
1200 may 


26 


CHAP. may appeal, if they be too ſhort. The probatory 
VI. term never lapſes when a perſonal anſwer is de. 
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creed, until ſuch anſwer is given. 


Perſonal 


$14. In cauſes of defamation a perſonal NO I 


Aube er in ſhould not be decreed, only as far as by law, that 


Cauſes of 


Defamation is, 


— 


to all ſuch facts as do not criminate ; as to the 
juriſdiction and reſidence of the party: for by the 
laws of theſe kingdoms no one is obliged to cri. 


minate himſelf. 


§˖ 15. However it is laid down that after publi- 
cation, when the defamation is proved, ſuch an- 


ſwer may be decreed; or if it be deereed before, 


that it ſhall not be executed till after publication: 


8 16. For it is agreeable to the civil law, that 
all perſons be compelled (notwithſtanding they 
be condemned, and proved guilty) to covfels 
their guilt ; but the common law abhors compel- 
ling any one to condemn himſelf. 


Antwerof $ 17. If the proctor for the promovent imagines 
me oppobte that he can be relieved from the anſwer of the 


oppoſite proctor to any poſition of his libel, be- 
fore he prays the anſwer of the party principal, 
he may ſwear that he believes for his party, that 
he can faithfully prove the contents of his libel ; 
and pray that the adverſe proctor anſwer ſuch and 
ſuch poſitions upon oath ; which ſhall be granted. 
8 18. But this ſhould be done before a decree 
for the principal party's anſwer#be ' demanded; 
although it is held it may be done afterwards : 

$ 19. And this may prove highly uſeful in 


cauſes of reſtitution of conjugal rites, and in 
Fo c cauſes 


{ 
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cauſes of divorce : For the proctor perhaps is in-CHAb. 
ſtructed that his client will confeſs the marriage; VI. 
and theretore the proctor for the wife may have 
alimony aſſigned her immediately upon ſuch con- 

feſſion, when perhaps the client would ſtand 


and prove contumacious. 
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Of Perſonal Anfwers. 

4 : | 
Perſonal Sac. I, PRodors ſhould firſt of all after con- 
RE. teſtation get the perſonal anſwer of 

the party principal; becauſe perhaps from this the 
truth may appear, and fo the 0 of POT g 
witneſſes be prevented. 


$ 2. And the party is to be ſerved with the de. 
cree for his anſwer, and if he will not appear, to 
be excommunicated; or if the party is in court, 
there is no occaſion for the decree for his anſwer 
to be iſſued out; but the party is to be OT. 
and ſworn faithfully to anſwer. 


© ais BY a = Or LE RRow_ 


N § 3. If the party is infirm, or lives at a great 
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| L 
ſh for taking. diſtance from the court, a commiſſion may be 
Aer, granted to perſons reſiding near him, to ſwear . 

„ and examine him within ſuch a day certain, with- WW 
f | | out fixing a place; and a day 1 is to be aſſigned for t 
1 tranſmitting the anſwer. 0 
We: | | $ 4. On which day, or rather the day follow- 
3-49 ing, for that whole day is due; the party not an- Wc 
WEIR ſwering can only become contumacious ; and the n 
5 * certificate of the decree for his perſonal anſwer ll © 
ſhall be continued on that day; and if the anſwer a 
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s not tranſmitted, and he will not give bis an- CHAP. 
wer, he ſhall be excommunicated. | . 


8 5. If a perſon privileged is ſued, the com- e 
miſſion is taken out at his and tlie promovent's 

oſts; but if he ſues, it is taken out at his coſt: 

he party abſent being to anſwer, if he prays a 
ommiſſion to take his anſwer, ſhould take it at 

his own coſt: But if his abſence is neceſſary, as 

through fickneſs and infirmity, it is in that caſe 

held by ſome, that it ſhould be at the coſt of the - 
adverſary; In matrimonial cauſes the party muſt 


ppear perſonally.  _ 1 

0 | | 

the 5 6. If the party be ſworn to anſwer, by the par Pra- 
cing nodern practice he is to be admoniſhed to appear Heer: 


perſonally, and to give in his anſwer the next 
ourt day; which ſhould be drawn by his advo- 
ate, or proctor, and ſigned by them; and if he 


to does not give his anſwer, his contumacy is to be 
urt, Nhaccuſed, he to be pronounced contumacious, and 


n penalty. of his eontumacy to be excommuni- 
iel, IEA DAE SIONS. 

$7. But formerly he was to be admoniſhed to 
undergo examination on the poſitions of the libel 


be within a certain time, or to appear the next court 
** day, and ſee himſelf excommunicated; and he 
ith- 


was to be examined as any other witneſs; and 
this is ſtill in the diſcretion, and at the pleaſure 
of the judge. | 1 


for 


OW- $8. If a pany is produced in any criminal party pro- 
an- cauſe to anſwer, he ſhould proteſt that he means rr 
the Bl not to anſwer any captious, or criminous poſition; cube. 
wer or if he does, that ſuch auſwer be deemed null 

wer 


and void: And this proteſtation ſeems 9 | 
K e tor 
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| CHAP. for the party without it would recede from the 
VII. benefit of the law in this caſe. | 


ET Oe $ 9- If the perfonal anſwer of a college, pl 


any corporation, or a biſhop, or other privileged 
perfon is defired; there ſhould be a decree for the 
parties principal to appear by their ſyndic lau. 
fully conſtituted, and ſufficiently inſtructed to an- 
Wl! ſwer; and if they will not appear by ſuch fyudic, 
Will they are to be excommunicated. 


1 Anſwer f $ 10. There muſt be a ſpecial proxy for the 
ll a Corpora- perſonal anſwer of ſuch college, or corporation 
| n given to the ſyndic; and in this not only all the 
N poſitions to be anſwered, but the diſtinct anſwen 
to each poſition are to be inſerted; otherwiſe the 
anſwer is neither full nor ſuffieient. 28 


$ 17. The proctor or fyndie fo conſtituted ſhal 
exhibit this ſpecial proxy, and ſwear in animam ol 
bis conſtituent ; and if the anſwers are not authen- 


ES 


I” 


Wil tic for the want of an authentic proxy; or if they 
1 are frivolous and given with deſign to delay, and 
b Wy put off ſentence ;, if this appears to the judge, 
4+ 4 the party.is to be excommunicated notwithſtand- 
1 ing ſuch anſwers. . 1 
85:1 Anſwer 8 12. If the party does not anſwer fully; the 
FM fuller Judge is wont to condemn him in coſts, and to 
Ui - make him anſwer over again: If the judge takes 
B71 time to deliberate whether the anſwer be to be 
8:18 adnitted; or Fr giving it to be excommu- 
1 nicated, as the cafe is; the certificate of the de- 
WET cree for perſonal anſwer is to be continued; for 

| if there 18 a diſcontinuation, the party cannot be 

excommunicated, but muſt be cited anew to the 
fame purpoſe. | 
| F 13. Thele 


32 


CHAP. not full, and ſhould: pray that it be decreed, that 
VII. the party be cited to anſwer more fully; or he 
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map take exceptions to it, and have them diſcuſ. 


To Anwwer § 19. And if it appears from the anſwers of the 


* 


ſed as other exceptions. 


| more fully, party, and the poſitions he was to anſwer, that 


the anſwer was not full; the judge ſhall decree 
that the party be cited to anſwer further; or if he 


doubts about it, he may aſſign the next court day 
to hear his will upon the petition for a further 


anſwer. | 


§ 20. And on that day he may (after hearing 
advocates on both ſides for information) decree 
or reject the petition, and condemn either the 

arty not proving his allegation, that the anſwer 
is not full, in coſts: of delay; or if he proves it 
he may condemn the other party, not anſwering 
fully, in the coſts made; and order him to anſwer 
more fully. VVV 


8 21. When the order for a filler in 


made; the party is to be cited to appear on ſuch 


a day to anſwer more fully ſuch and ſuch poſitions 
under penalty of the law and contemnt thereof; 
and if he does not appear on that day, nor an- 
ſwer, he is to be excommunicated : But the prac- 


tice is now to take the libel for confeſſed, 


S 22. F eee er. day was appointed, within 
which be was to be ordered to anſwer more ſully, 


ox to appear on ſuch a day certain (in caſe he 


ſhould not have anſwered more fully) to ſee 
bimſelf excommunicated. 


| § 23. If the perſon cited appears, and fhall al- 
ledge not ſufficient cauſe for not anſwering ; he is 
5 | == 
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hat 
he 
uf. e | > pen 
df being pronounced as having confeſſed the libel. 


| 8 24. Or when he appears when cited to anſwer 
more fully, if this clauſe be in the citation, (to ap- 
dear b. e to anſwer more fully ſuch and ſuch 


ree 

he rticles by virtue of the former oath taken by him 
lay n ſuch a day) he may be admoniſhed that very 
her Way, to anſwer ſuch and ſuch articles, under the 


penalty of being declared as having confeſſed 


hem : 


ontumacy, at the motion of the adverſe proctor, 


ver 
it, o be declared for having confeſſed ſuch and ſuch 
ing rticles.> „ 1% b eee ee ; 
ver 


$ 26. If the party refuſes to take the oath, to 
anſwer perſonally, he ſhall be excommunicated; 
and not pronounced having confeſſed, unleſs he 
as firſt ſworn : I eee IL hk 5 

§ 27. And in plenary cauſes if a proQor refu- 
es to anſwer, and delays beyond a proper time, 
he 1s to be excommunicated; and you muſt pro- 
ceed againſt him ſor his anſwer upon oath, in the 
ſame manner as againſt the party priucipal ; and 
in being pronounced as having confeſſed, the adver- 
y, lary ſhould accept that pronounciation, as far as 
he it makes for his party, | 


18 wa, Y CHAP. 


jot to be ſworn anew, but to be admoniſhed and CHAP. 
ompelled by virtue of his former oath, to anſwer VII. 
ore fully the next court day, under the penalty uy 


| 25. And if he does not anſwer, he is to be The Livel 
pronounced contumacious: and in pain of his nfeged. 


CM: A; F. Um. 


Of the Probatory Term, and the producing Wit 


Ser. 1. FF from the anſwer of the impugnant, 
| the promovent's intention be not 
proved]; or on the other hand, where any matte: 
or allegation has been given in by him, if the im. 
pugnant has not proved his intention from the 
promovent's anſwer to it; upon probatory terms 
being aſſigned (which are three court days at. 
cording to the ſtile of courts, or more according 
ta the exigency of the cauſe) he is to produce 

witneſſes: e 


Renounc- 5 2. And if before the terms lapſe, he thinks 
1 ing proba” he has ſufficiently proved his intention, he may 
1 ry terms. bids , . . 
1 renounce them, and pray not only publication, 
| baut a term to hear ſentence from the firſt aſſigna. 
f tion in ſummary cauſes, and a term to propound 
all things, and ſo on conclude in plenary. 


8 3. But this cannot be done, if the adverſary 
has accepted the probatory terms aſſigned, and 
proteſted either on the day they were atbgned, or e. 
before the proctor renounced them, that he will ane 
uſe them; and then the oppoſite proctor can only off 
pray publication of witneſſes examined on his del 


part. | 
| $4. And 


- 
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Worms, ſhould propoſe and prove nothing during 
drove any matter he pleaſes. 


§ 5, But as he has hindered the oppoſite party 


1erms; he is juſtly to be condemned in coſts of 


delay. : 8 


hey may be examined after; if a term be given 

pain of contumacy, it cannot be renounced to 
he prejudice of thoſe who are contumaciouſly 
bſent. | | 


auſe during the term, or maſt of it was under 
compromiſe; or if the party principal had been 
in priſon, or ſo dangerouſly ſick, that he could 
Not proſecute the cauſe. | . 


a . 
2 $8. And there are other impediments that in- 
u. utle him to a renewal of the term; but if theſe 
nd are denied by his adverſary, he muft prove them; 

which if he does, he ſhall obtain coſts. 
ry $ 9. The party to whom probatory terms have Campuliory 
id been aſſigned, ſhould apply to his witneſſes to PRE. roo 
or WT pear within the terms, and offer them their Viatica . 
il and expences; and upon oath made that ſuch 
ly WY offer was made them, and that they refuſed, or 


1s WF delay to come; upon praying it, he may have a 


$ 10. But 


compulſory citation againſt them, 


$ 6. Witnefſes muſt be produced within the 
drobatory terms, although, if produced and fworn, 


8 
$4. And although the adverſary, accepting theCHAP. 


VHE. 


hoſe terms; yet, he may afterwards propoſe, aid 


rom proceeding in the cauſe, by his accepting his 
erms probatory ; if he proves nothing on thoſe 


87. The probatory term may be renewed r 


he judge upon proper reaſons; ſuch as if the ton teu. 


| General Proceed, ge. 


1 § 10. But i it is held, that the bare allegation of 
1 . rotor is ſufficient without an oath ; aad care 
5 ſhould be taken that the probatory term lapſe not 
before the return of the com pulſory; and the 
proctor ſhould pray that the probatory term be 
continued until the return of the proceſs: 
Compulory & 11. And if on that day he ſhews, that al 
| Viz er a, diligence had been uſed to cite them, and that 
* they lay hid, and could not be found; he may 
have, a compulſory citation Vis et Modis, again 
them; and the probatory term is to be continuei | 
to a competent day. 


5 12. And if they do not appear, they ſhall be 
| E roceeded againſt as other contumacious perſons; 
t if the party compelling, and by a compulſor 
endeavouriog to make them appear does not ul 
all bis diligence in proſecuting the contumacious 
witnefſes to the utmoſt; proceedings ſhould not 
ſtop to the prejudice of the oppolite party, but] he 
ſhould pray to conclude in the cauſe. ir 


$ 13. Nay, although he bas uſed his utmoſt di. 
ligence, and has excommunicated, and per haps 
5 impriſoned the witneſſes; yet that ſuits be not in. 
1108 knite, the judge ma conclude in the cauſe ; but 
\_—_ the aforeſaid witneſſes, if they appear, are to be 
admitted even after concluſion. 


5 § 14. If the party producing witneſſes does not 
for une. ſettle with them for their expences; they may of 
je. _ themſelves, or by their proctor pray that (before 
they are ſworn) their expences be decreed them; 
which the judge ſhall tax according to theer © con- 
dition, and diſtance from the court. 


$15 Aud 
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8 15. And they may pray a monition againſt CAP 95 
him, if he be 4 to pay the expences; or if 8 
Preſent, he may be perſonally admoniſhed to do 
o; and if he does not, he ſhall be compelled by 
ecleſiaſtical cenſures to pay them with colts. 


of 
are 
not 
the 


| $ 16. No compullory againſt witneſſes, nor com- 
niſſion for their examination ſhould be decreed, 

ter the probatory terms expire. | 

$ 17. If the witneſſes appear, the proftor ſhould Wines 
roduce them, and pray that they be admitted, and wem. 
nd ſworn ; the oppoſite proctor ſhould propoſe | 
ny objection he may have to their admiſſion, be- 
ore they be ſworn. N s | 


§ 18. Or he ſhould diſſent at the time of their 


ry deing produced; and ſhould proteft that he will 
ule xcept againſt their depoſitions and perſons, as far 
N s they make againſt the intention of his party; 
1 | | 


nd they are to be ſworn. ol 
$ 19. Then the adverſary ſhould diſſent and Interroga- | 


pray a term to be aſſigned him to adminiſter inter- att we. 
ogatories againſt them; and in theſe he ſhould nefes. 
Inſert that they aſſign their cauſe of knowledge; 

ind otherwiſe proteſt againſt the nullity of their 
xamination ; and this is neceſſary, for in ſome 


aſes their depoſitions are good without it. 


$ 20. And the judge ſhall affign him a day for 
orming bis interrogatories; or upon a proper 
affidavit, more or leſs, according to the exigeney 
of the matter. | 


8 21. Then he ſhall deliver his interrogatories 
writing to the regiſter before the examination 


of the witneſſes ; and he ſhould be careful and ex- 
27 L | act 
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CH AP act in conceiving his interrogatories, for otherwiſe 
VIII. they may make againſt his party. 


SY 8 22. If the perſons produced be perſons « 
credit, he may ſay at the time they are produced 
that he accepts and approves of their perſons a 
far as they make for his party; but that he proteſl 
againſt their ſayings and depoſitions as far as they 
make againſt his intentions. 


§ 23. And this he ſhould do only, when he 
thinks they can make for him in their depoſition 


$ 24. A perſon producing witneſſes ſhould tak 
care to produce none that can make againſt hin; 
for he cannot impugn or renounce their teſtimony; 
and the impugnant ſhould not produce witneſles 
before produced by the promovent ; for by thu 
He would ſo apptove of their perſons, that b. 
could not after except againſt them. 


1 Witnefes F 25. If the principal party ſhall ſwear that he 
| Fir Pa. CAME to the knowledge of ſome witneſſes nec! 
cation. ſary to his cauſe fince publication; if they are 
preſent (unleſs the nature of the cauſe forbids it) 
they are to be admitted upon that oath. 
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| § 26. Or if they refuſe to come, he may hart 
WH - compuliories agaiuſt them, unleſs the adverſanl 
bh ſhew that he had knowledge of them before pub. 
lication; or a probable cauſe of knowledge; ſuch 
as if in a cauſe of defamation, his firſt witneſſes 
ſhould ſwear that the words were ſpoken before 
himſelf, and thoſe witneſſes he wants now to p16 
duce; and in that cafe he muſt particularly ſwear, 
that he forgot that they were preſent, or that le 
did not ſee them. | 
$ 27. U 
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§ 27. If any of the witneſſes produced had CHAP. 


eir teſtimony invalidated from the exceptions VIII. 


is e the adverſary, as men of bad fame; of which r 
Iced, does not appear, that the party principal had 


ny knowledge; then other witneſſes may be 
Wroduced by way of corroboration; becauſe 
ery man is preſumed to be honeſt, until the 

pntrary be proved. N „ 
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nitions. 


them. 


O the Examination of Witneſſes, and Commis 


Fximining $ 2. When they are ſworn, the are to be ad 


tions diſtinctly to each article. 


Repeat 
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S H A P, IX. 


ſions for their Examinations. 


Sor. I. WWI EN witneſſes are produced ant 
ſworn; to prevent any combina. 
tion between them, or their conſpiring to ſwear 
the ſame thing, and to hinder any dread they may 
conceive of the party prineipal (if preſent) the 
are to be examined privately, and ſeparately b) 
the regiſter. | M g 


moniſned to attend the regiſter, in order to be 
examined by him, at a fixed time; and at tha 
time the regiſter ſhall examine them upon ther 
former oath, and he ſhall take down their depo 


$3. If they have made any miſtake in their de. 
poſitions, they may correct ſuch miſtake at the 
time they are examined by the regiſter; or aſter: 
wards when they come to repeat their depoſitions 
before the judge: and they ſhall fign them that 
they be not corrupted. | 


L 4. And aſter, ſuch depoſitions muſt be re- 
peated before the judge, where they ſhall be read 
and acknowledged by them ; in atteſtation a 

| whic 
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Jh the judge ſhall gn them; and without HAP. 
Wis repetition, aud recognition, the examination IX. 
void. 1 | | as 


55. The proctor ſhould take care that the po- 
ions to be proved be conciſe and clear; not 
oubtful and prolix. 


56. If any of the witneſſes be old ot infirm, 
reif they live at a great diſtance from the court; 
commiſſion for their examination may be prayed 
Within the probatory term, and that term con- 
inuedt. f 2 | 


= $7. Or if they live in the neighbourhood, and 

re ſick, or impriſoned, upon petition of the proc- 
or the judge 1s wont to decree that they go, and 

Wexamine them. | © 115 


= $8. And the adverſe proctor being admoniſhed 
Wto be preſent at the place where they are to be 
Þ worn, (if he thinks it concerns him) and his fee 
being firſt paid him; the judge at the time fixed, 
or his ſurrogate ſhall go to the place; and the 
proctor producing them, ſhall in the preſence of 
C the adverſe proctor, or in pain of his contumacy 
(he being thrice called and pronounced contuma- 
cious) produce and ſwear them; and they ſhall 
be examined as above. he 5 


niſ. 


$ 9. If the witneſſes live in another dioceſe, _ 
upon the allegation of the proctor that they do ſo 8 
the judge may ſend a commiſſion with a requiſition qviſiton. 
to the biſhop, vicar general or official of that 
dioceſe to examine them; the adverſe proctor at 

the time the commiſſion- is prayed being admo- 

niſhed to attend. e 


5 10. The 


CHAP. 
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$ 10. The proQtor wanting the commiſſion ſhall 
pray that it be decreed for ſuch and ſuch perſons 
(two to be named on his fide, and two on the ad- 
verſe ſide by the modern practice) jointly and ſe. 
verally, to fit in ſuch and ſuch a place; with a 
power of proroguing and adjourning ; having 


aſſumed ſome notary public indifferent to the par. 


ties for their actuary. | 
$11. And ſhould pray that a term be aſſigned 
the commiſſioners to tranſmit the commiſhon with 
the proceedings thereon; and that the probatory 
term be continued, and the adverſe proctor ad- 
moniſhed to attend then and there; which the 
judge ſhall decree. | 55 


§ 12. The adverſe proctor ſhould diſſent to all 
this, ang proteſt to except againſt the perſons and 
ſayings of the witneſſes as far as they make againſt 
his party ; and pray that they be examined upon 
the interrogatories to be miniſtered by him, and 
annexed to the commiſſion ; and that they give 
their true cauſe of knowledge in each poſition. 


$ 13. And if he has no mind to be preſent at 
expediting this commiſhon ; he may give his in- 
terrogatories to the regiſter of the judge granting 
the commiſſion; who ſhall annex them to it, and 
ſeal them up in ſuch a manner, that they be not 


inſpected into by any one. - 


§ 14. If he is preſent, he may ſubduct them, 
and adminiſter others; and the proteſtation of the 
proctor to except as above is highly neceſſary; 
ſor if neither he, nor the party principal is preſent 
at the time the witneſſes are produced, ſo that 
they are produced in pain of their b in 
e | their 
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their abſence; unleſs this proteſtation was made, CHAP. 
| they could not afterwards except againſt thoſe IX. 
| witneſſes : but it is held by others that exceptions > 
are ever allowet. CF 

$ 15. The original proctor may fubſtitute one gupnit. 


or more notaries or literates to act for him, and wa | 
ne ſhould give them a proper proxy authentically Proder. 
| ſealed ; wherein ſhould be declared that he will 
ratify and confirm all and every thing done by 


ſuch ſubſtitutes for him : 


8 16, And the promovent's proctor ſhouid be 
very careful that ſuch ſubſtitution be ſufficient and 
authentick ; for if it be not, every thing done in 
preſence of ſuch ſubſlitute is null and void: 


£ 17. And the commiſſion is to be preſented tg 
the commiſſhoners, who ſhall accept it, and having 
firſt appointed their actuary (ſome rotary public 
to be choſen by themſelves) ſhall order him to 
read it; and the commiſſioners ſhould decree that 
they proceed according to the tenor of it, after he 
has read it: NI 


§ 18. If the court granting the commiſion ſhall 
appoint its own regiſter to be actuary; he ſhall 
read the commiſſion, and act as actuary. | 


§ 19. If the original proctor be preſent, all 
things are to be done in his name, as before the 
judge ; but if there is a ſubſtitute, he ſhould firſt 
of all exhibit his ſubſtitution, and make himſelf 
a party, for his ſubſtituent : 


$ 20. But the party principal appearing, and 
acting in his own name, ſhould proteſt that he 
does ſo, without revoking the original proctor 
eonſtituted by him; | 8 
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$ 21. Rt 
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3 8 F. § 21. If the adverſe proctor appears not, nor 

any ſubſtitute for him, his contumacy in not ap. 

pearing (after he had been admoniſhed to attend 

| the commiſſion) is to be accuſed; and he being 

thrice called; the promovent or his party ſhould 

produce their witneſſes in pain of his contumacy, 

upon the libel; or allegation which is to be au- 

nexed to the commiſſion, and pray that they be 
admitted and {worn : h | 


Commigs- S 22. And the commiſſioners ſhall pronounce 

oners 2d him contumacious, and in pain of ſuch contumacy 
itting . . 

Wicefſes, admit and {wear them, in the ſame manner as 

iar cbm. when produced betore the judge; the impuguant's 

proctors name is to be mentioned in the commul- 

ſion, that the commiſſioners may have him called 


by name: 


§ 23. And the witneſſes produced and ſworn 
are to be examined ſecretly and ſeparately, as 
before mentioned; if any witneſſes refuſe to come 
upon allegation thereof made by the proctor; and 
his praying that it be decreed that they be com- 
pelied to come: 


1 § 24. The adverſe proctor being firſt called, 

res tem and his contumacy accuſed, compulſories ſhall be 

Commiſſi- . . | . . 

enen. decreed by the commiſſioners againſt them in pain 
of ſuch contumacy; which they can do, becauſe 
they repreſent the judge: | 


$ 25. But the uſual practice is, that at the time 


WR 


— 


r 
mie root 7 
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the commiſſion is taken out (unleſs in caſes of re- a; 
quiſition) compulſories be decreed againſt fuch 
witneſſes; which are to iflue under the ſeal of the 


judge ordering them to appear before the com- wi 
miſſionen C01 


= RP 
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miſſioners at a certain tine and PRES mentioned CHAP. 
in the commiſſion : | IX. 


P- 
d, 8 26. Ad jeſt the days alfgned in the com- 
5 miſſion lapſe before the ſervice and return of the 


compulſories; the promovent's prottor ſhould 
(having firſt accuſed the contumacy of the adverſe 
proctor, and he being pronounced contumacious) 
pray that in pain of ſuch contumacy, the day aud 
place for further expediting the commiſſion be 
continued, and prorogued to ſuch a 20 and 
place; which ſhall be done. 


§ 27. And it is in geueral t to be obſerved, ae 
nothing be done, or prayed by the proctor at 
whoſe inſtance the commiſſion was taken out, nor 
decreed by the commiſſioners ; but in pain of the 
contumacy of the adverſe proctor, he being firſt 
thrice called, his contumacy accuſed, and he pro- 
nounced contumacious. | 


$ 28. If the adverſe Ivy appears, or his 
ſubſtitute for him; all things are to be dee as 
above, he diſſenting. | 


§ 29. When all the witneſſes are 3 the Cloſing and 
proctor, at Whoſe inſtance the commiiſion iflued, 2 


ſhall pray that they cloſe the commiſſion and chat; miſſes. 
it be returned ; which ſhall be decreed. 


$ 30. The notary taken to expedite the com- 
miſſion ſhall form a certificate, or public inſtru- 
ment in the name of the commiſſioners, and ſhall 
direct it to the judge granting the commiſſion : 


h 

e $ 31. And in this not only the ſayings of the 
1 witneſſes, and all the acts done by virtue of the 
's, commiſſion muſt be inſcribed ; but alſo the com. 


MK -- miſſional 
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4 CHAP. miſſional letters. the interrogatories adminiſtered 
IX. by the adverſary, the ſubſtitutions exhibited (if 
any), muſt be annexed; and this inftrument muſt 


7 be-ſubſcribed with the notary's name, and ſealed b 
11 with his ſeal of office: b 
= 4 


1 8 32. And it is nec eſſary, to avoid any corruption, 
1 that each leaf of the depoſitions of the witneſſes 
l 7 be ſubſcribed not only by the witneſſes themfelves, 

þ | . but by the commiſſioners; and this inſtrument 
1 ſhould be authentically ſealed in ſuch a manner, that 
| it be not inſpected into, nor read, nor in any de. 

| gree corrupted. | 
| $ 33. But it is the uſual practice, and more 
neceſſary; that the original proceedings, and ori. 
ginal depoſitions be ſent in form of a public in- 
en which being done, the proctor who 
obtained the commiſſion (if the notary aſſumed 
will not attend) mall take care that another no- 
tary on the part of the commiſſioners, and their 
actuary, exhibit the proceedings on the examinz 
tion of the witneſſes: | 
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Pings $ 34. And the proctors on either fide ſhall then 
ay that they exhibit theſe proceedings as far 2 
they make for their party; and the proctor, at 
whoſe inſtance the commiſſion was, may pray 
publication of the depoſitions of thoſe witneſſes 
on that day; or may poſtpone it, until compelled 

| by the adverſary to have publication. 
Coma ad if the proctor obtaining the commiſſion 
on. ſhall alledge proper reaſons (which are many) 
| why the commiſſioners could not accept, or could 
not cloſe the commiſſion within the time aflign- 
e | 4 ed; 
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Wed; it may be renewed, and the probatory term CHAP. 
continued: - IX. 


£ 36. But if the reaſons PP be diſproved 0 
by the adverſe party, it ſhall not be renewed; | 


but if he fails in his objections, he ſhall be con- 
demned 1 in coſts. | 
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CHAP. X. 


Of Publication, and Exceptions againſt Witneſſes. 


SECT. I. IF the proctor thinks he has ſufficiently 
Publication proved his intentions, and will pro- 
- duce no more witneſſes, he ſhall pray for publi- 
cation ; and that copies of the depoſitions of the 
. witnefles be decreed to the parties: The judge 

ſhall publiſh and decree copies accordingly. 


$ 2. And he may pray publication before the 
probatory term lapſes, if his adverſary has not 
accepted the term, as before mentioned * or after 
it does lapſe, whether he has accepted it or not. 


§ 3. The impugnant (if he has any contrary 
matter to propoſe) ſhall diſſent to publication, and 
proteſt concerning his not enquiring into the ſay- 
ings of the witneſſes, that is, that he did not en- 
quire into, and knows nothing of their depoſiti- 
ons: | IN 0 Do ðĩ !ͥ?ꝗ RD 


, 


Cont-ary 8 4. And if he does not diſſent, upon the ob- 
| 5 12 ajecting of his adverſary that he did not diſſent; 8 
be cannot propoſe it afterwards; becauſe it is N wit 
preſimed that he learned the words of his ad- tha 
vcſary's witneſſes, and what they ſaid; and ww 1 
„ | | {5 


See Ch. viii. SeQ. 1, 2. 
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hat account to have loſt the benefit of a contrary CHAP. 
Wictence. | pp) X. 


$ 5. But although he diſſents as above, yet the | 
ontrary matter is not to be admitted, if the ad- 

erſary ſhews that he learned and found out the 
lepoſitions of his witneſſes: And he may have 

he oath of the party principal upon that, as alſo 

pf the proctor; not only at the time he prays that 

he contrary matter be admitted; but afterwards, 

it the time he produces witneſſes to prove that 

atter. | | | 


$ 6. If after publication it appears that any of 
he interrogatories adminiſtered by the adverſary 
re not fully anſwered; or ſome of them not an- 
wered at all; upon the witneſſes denying that 
they ſhould anſwer them: 


$ 7. The proctor alledging the matter, praying Interroga 
he judge, and it appearing to him, that ſuch in- eee 
errogatories were not anſwered ; may have them 

ited to anſwer over again: The oppoſite proctor 

ſhould diſſent, that he may have it in his power to 

appeal, if the matter be not to be anſwered. 


$8. Exceptions againſt witneſſes are either ge- 
neral, or particular; general, when you mention 
or ſpecify no particular crime; particular, when 
you charge them with ſome ſpecial matter to in- 
validate their teſtimony. © 


$ 9. Although no exceptions be given in againſt 1 
witneſſes; yet if it appears from the proceedings | 
that they are incompetent, they prove nothing. | 


1 10. The impugnant (if he has no particular exceptions 
inſtructions) ſhall except againſt the witneſſes in Wanethy 
general, 
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CHAP. general; that they are ſingle, repugnant to each 

X. other, infamous or criminous. Friends or rela. 
tons to the 2 producing them, Cc. which 

; allegation of his he ſhould pray to be admitted; 

= Which the judge ſhall admit as far as by law; the 
| | _ adverſe proQtor diſſenting, and proteſting againſt 
| the nullity of it. Ce Bi 


$ 11. Particular exceptions are given in in 
« writing, containing the particular crime or reaſon 
| 5 why ſuch a witneſs is not competent; you may 
| buave the principal party's anſwer upon theſe, x 
| term to prove them, and all things as in proving 
2 libel. + ae 5 
§ 12. Crimes committed by witneſſes fince 
their examination invalidate not their depoſitions 
given before. | 


An exception that a witneſs committed felony, 


or is ſuſpected of it, is not to be admitted; be. be 
cauſe the eccleſiaſtical court cannot determine, e 
nor take cognizance of felony ; but an exception P 
that he was convicted of felony is admitted. 5 


Propoſerof ß 13. Every propoſer of exceptions 1s obliged pl: 


ren at the petidion of his adverſary) to fwear that he 
does not propoſe them to give delay; or elſe to 
take the oath de Calumma. vo | hey 


; & 14. The promovent proctor and advocate are an 
1 obliged at any time of the ſuit to take this oath | 
(if required) upon pain that the cauſe be diſmiſſed toc 


with coſts “. uno 
5 * Eres NO  ESTIVE iro 
The promovent becomes in exceptions impug- 
nant, and the impugnant becomes promovent. 
* | § 15. The che 


* See Can. 80. Car. I, © 
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$ 15. The promovent may propoſe his corrobo- CH Ap. 
ratory matter to - ſupport either the perſons, or Xx. 
ſayings of his witneſſes within the term afligned - 
the impugnant to prove his exceptions; or after 
that term lapſes, if be diſſents to the publication 
of theſe witneſſes produced on the exceptions, and 
proteſts that he has not enquired into what they 
depoſed. „ | as 
§ 16. Or he may except after publication n Wa. 
againſt the perſons of the impugnant's reproba- ſes excepted 
| tory witneſſes, or againſt their ſayings, provided 
that he alledges, that they were ſuborned and 
corrupted to ſwear ſuch and ſuch things which he 
muſt mention; and if he be required, he muſt 
ſwear that he believes, he can prove ſuch ſubor- 


nation. * 3 : 

S 17. But if in the impugnant's exceptions it 
be alledged that ſuch a witneſs committed adul- 
tery with ſuch a woman; without ſpecifying the 
particular time and place; and the witneſſes to 
prove this, ſwear that the adultery was committed 

at ſuch a particular time, and in ſuch a particular 
place: | | T 


$ 18. Here the party promovent after publica- 
tion may alledge matter directly contrary to this; 
without alledging that the witneſs was corrupted; | 
and object perjury to him. | 

Becauſe before publication on account of the 
too great generality of the allegation, he could 
uot foreſee how to purge, and clear his witneſs 
ſrom the crime objected againſt him. 


$ 19: Witneſſes cannot be produced againſt _ 
thoſe witneſſes brought to prove exceptions againſt 


| General Proceedings. 
CHAP. the reprobatory witneſſes of the firſt probatory 
witneſſes, according to that rule, in Teftem Tefles, 
A ti in hos, ſed non datur ultra. 
S 20. Proctors ſhould be cautious in giving in 
exceptions containing crimes againſt witneſſes, 
Exceptions. for notwithſtanding any proteſtation they make, 
an action will lie againſt them on default of pros. 
ing ſuch crimes. 
„ 21. Therefore the party principal ſnould give 
in ſuch exceptions; who ſhould be obliged to 
| ſwear that he does not do it 
mind, or to give delay. 
It was formerly practiſed to 
to ſome poor low vagabond to propoſe ſuch ex 
_ ceptions againſt reputable witneſſes ; againſt whom 
it would not be worth while to commence a ſuit; 
but this practice is now exploded, nor ſhould it 
ever be permitted by a judge. 1 
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c H A P. XI. 


Of Exbibiting peers od Writings: 


: Iaſtru- 
SECT. I. INrumente are either public or pri- mens, 


vate; public, when drawn by a no- 
tary public, under ſome authentick ſeal; and ſuch 
as arc formed at the acts in court; private, ſuch 
as ariſe from private contracts: 


8 2. If an inſtrument is mentioned in the libel, 
it ſhould properly be exhibited before conteſtation ; 
that the impugnant may deliberate whether he 
will allow or conteſt it. 


$ 3. Inſtruments may be exhibited even to con- Lebe 
eluſion in the cauſe, unleſs the judge appoints a dun 
day for propounding all things that are matters of 
fact; but inſtruments newly found may be pro- 


Des even after concluſion. 


$ 4; The proctor mall ſay, I exhibit ſuch an in- Proaer ex- 
ſtrument, or writing, begirniag in ſuch and ſuch nuit de- 
ords ; and ending in ſuch and ſuch words (here 
the beginning and end of the writing is to be re- 
peated) to aid and ſtrengthen the proof-of\ the 
matters contained in ſuch a libel ; or ſuch an _ 
gation given 1n before by me in this cauſe ; and)I 
alledge that this exhibit was, and is ſubſcribed, or 
ſealed by the hand, or ſeal of the perſons named 
N | iu 
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CHAP. in it; and delivered as their Act: And I alledge 
| XI. that 'the contents are true ; and that all things 
: - vere had and done as Donald in it; and this 
allegation I propound jointly and ſeverally, and 
pray that it be admitted, and that juſtice be ad. 
miniſtered to me and my party; which the judge 
* ſhall admit as far as by law : 


to, And then the proctor may ſwear, that he 
believes the contents of that writing to be true; 
and pray that the adverſe proctor be ſworn t 
anſwer faithfully concerning it, either that ver 
day ; or the court day aſter at the diſcretion of th 
judge. 


§ 6. Or he may pray the anſwer of the par 
Pr incipal as he thinks it may make moſt for him 


But where the inſtraments are public under a 
" thentic ſeals; the proctor's anſwer ſeems to bed 
moſt ſervice ; becaule they are better acquainte 
with ſuch matters : 


And to obtain theſe anſwers you proceed as 
obtaining perſonal aniwers as before “. 


* 


Old Papers 5 7. Either party having old papers, or books 


exhibired, to produce may exhibit them as other writing — 

8 and alledge that they were faithfully kept by lu dig 
a perſon; either public officer, or public perſon; 

and that full credit was, and ſhould be given 1 8 

them as well in court, as out of court: anc 

$8. But if they are ſo large and prolix, that — 

they cannot be regiſtered without great expence i in 


the proctor may have a true copy of that pan 
them written out, which makes tor his intention: 


8 § 9. Aud 
| * See Chap. vii. 
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ge 5 9. And upon bis exhibiting them, may add CHAP. 
5 that he exhibiis eſpecially ſuch a clauſe; or ſuch 
18 


a true copy of them; and prays that a compariſon 5 
ad. be made between ſuch copy of ſuch e and 
ge ſuch words in the original: | 


§ 10. And that (eomparilon being made. aud : 


he regiſtered) the original be re- delivered, aud that as 

e; much faith and credit be given to the copy ſo 

w compared, and regiſtered, as to the original: 

1 vhich the judge {hall decree. | 2 5 

˖ | - 

And the party mall leave ſuch original wich the 

regiſter ; until the adverſe party give their auſwer; 

chat it may be Fn into, 128d eee bi 5 

iu. them. : | 


$ 11. The regiſter ſhall- be Fe ot for re. 
giſtering that clauſe; ; and no exhibits mentioned 
in the acts are to be re- delivered to the party ex- 
hibiting them; unleſs they be firſt; regiſtered ad 
perpetuam Nei „r nor even then, vithour 
the decree of the judge. Font em ; 


195 
" diſſent to them in every other reſpect : | 
8 13. For they may be of advantage 10 him, 
and if they prove fo, the adverfary may ſubduct 
them; unleſs they are accepted: The auſwers of 
proctors to allegations on exhibits: are geucrally 


in writing. 


, 


hat 
Ce, 
ta 
on: 


i 14. If there are auy 115 \ruments of wiitipgs 
D 


Bib... 1 : nucceilary 


words in ſuch a page of the Book ; ; together with. 3 


3 12. The ** may except againſt exhi- x-hibiring 
bits, as againſt witneſſes; but he ſhould rather gift Ex- 
accept them as ſar as they make for his party ; and ccping 


| - 
CHAP. 
AL * 


Commiſſion 
for a Scru- 
tiny. 
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nor any ſubſtitute for him) in pain of his col 
| camacy : 


neceſſary to the cauſe in the regiſtry or public 


archives of any eccleſiaſtical judge ; ; the cauſe de- 
pending 1 in a ſuperior court 57 


$ 15. The proctor alledging the matter, may 
pray that commiſſion for a ſcrutiny be granted to 


lach and ſuch perſons, jointly and ſeverally, to 


examine the regiſtry; and archives of ſuch a 
biſhop, or archdeacon, for ſuch and ſuch inſtru, 
ments, records and writings : $45 


$ 16. And the oppoſite proctor is to U admo- 
niſhed to attend ſuch ſcrutiny if he thinks it con. 
cerns him; and a monition to be decreed agaiuf 
ſuch Biſhop, or others having ſuch inſtrument 

to exhibit them before the ſaid commiſſioners oua 
day certain; and in a place to be aſſigned; al 
which the judge ſhall decree. 


§ 17. And the place to be ales in 5670 com- 
miſſion ſhould be the regiſtry office; or the place 
where the writings are; and the commiſſion 
ſhould direct the conmmiſſioners (if they find an 
writings neceſſary to the cauſe) to have copies ol 
them drawn, and to ſee that they be 1 
carefully with the original? 


§ 18. They are to proceed here as 5 upon com. 
miſſions for examining witneſſes; and every thing 
is fo be done (if the oppoſite prodtor appears not. 


8 19. And if the Biſhop, or his regiſter. does 
not appear (although admoriſhed) to exhibit ide 
records; it is doubted whether the commil 
ſioners can excommupnicate them, unleſs the) 
have ſuch a power grantcd to them ard ſpecihc0 


in their commiſſion : 
ER | 8 20. Bu 


2. = 
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$ 20. But upon an authentic certificate from CHAP. 
the commiſſioners of the biſhop's and regiſter's XI. 
not appearing in conformity to the monition; the 


ay judge who granted the commiſſion may proceed 
t6 agaiuſt them in a cauſe of contempt. | 
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Of Oaths, and Cofts of Proceſs retarded. 


| SRCT. I. THERE are many oaths reſpecting 
| FS - different matters to be taken before, 
and that are to be adminiſtered by an eccleſiaſtical 
judge : i 3 

. And firſt, the oath of calumny is to be taken 
(if required) by the party agent, his proctor, and 
advocate in any time of the ſuit; and if they re. 
fuſe to take it; the cauſe, by a canon in ſorce in 

this kingdom, is to be diſmiſſed with coſts *. . 


Oath of § 2. And the oath conſiſts of theſe particulars: 
Calumny. firſt, that he believes be ſupports a good caule; 
ſecondly, that when aſked, he will not deny what 

be believes to be true; thirdly, that he will not 
knowingly make uſe of a falſe proof; fourthly, 

that he will not ſeek delay through fraud to pro- 

tract the ſuit ; and fifthly, that be bath given 0 

4 promiſed nothing; and will give or promiſe no- 
4 thing for obtaining victory; but to thoſe the laws 

and canons permit. | 


os Md 


4 Oathof 8 3. And this oath is to be taken but once in the 

| | Malice. cauſe; but the oath of malice (that is, ſwearing 
Fe when any thing is done, or propounded ; that it 
is not done or propounded with a malicious deſign 5 
| r | to 


* Can, 80. Car. I. 


to cauſe delay) may be adminiſtered at any time CHAP. 
as Often as the judge thinks proper; notwithſtand- XII. 
ing the former oath was taken. 
$ 4. Upon the principal party's appearing, and suppletory 
alledging that he has proved his intention half O. 


fully; or more than half fully; and praying that 
the ſuppletory oath be adminiſtered to him: ö 

§ 5, If the adyverſe party denies the allegation, 
the judge may aſſign a day to hear his will; and 
to be informed; on which day if the allegation 
appears true, the judge ſhall adminiſter the oath 


in caſes which the law admits. 


$ 6. Then the party ſhall ſwear from his own 
certain knowledge to the truth of the fact: 

And this oath is to be required before concluſion To be re- 
in the cauſe ; although the judge may defer ad-qu red be 


x in tore Con- 
miniſtering it until after concluſion. \ "cluilan.. 


§ 7. But if it is not required before concluſion); . 

it cannot be adminiſtered at al | 
The adverſe party may prevent its being ad- 

miniſtered by proving the party praying it of no 


reputation, and infamous : 


8 8. The proof muſt be half full beyond con- 
tradiction, and not weakened by oppoſite proof; 
fuch as of a fingle witneſs beyond exception, 


before this oath be adminiſtered .f 


It ſhould be given in the preſence of the oppo- 


ſite party, or at leaſt he ſhould be cited to attend; 


and not in arduous and criminal cauſes. 


5 9. If either party propoſes any incidental 
matter to ſupport or defend his cauſe; as allega- 


tions 


j See Maran. Spec. Aur. p. 418. 
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CHAP. tions or exceptions: And then fails in the conf. 
XII. mation, and. juſtification of it, if it be matter gf 
la; or the proof of it, if it be matter of fact. 


colt of 8 10. In ſuch caſe the adverſe party may pray 
Proceſs re- that he be condemned in Proceſs retarded : 
tarded. Then giving a ſchedule of Coſts made and 
expended on that occaſion, and ſwearing firſt that 
ſuch coſts were neceſſarily expended, or to be ex. 
pended by him ; the Judge ſhall tax the bill, and 
decree a monition againſt the party to pay ſuch 
eoſts within ſuch a time. | | 
[| Or be may from proper Reaſons reſerve the 
| on taxation to the end of the ſuit. | 
| | | 5 


CHAP. 
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n e M A an” 

at | 5 ö 

x Of the Terms to propound all things in Blenary, and 
n 


10 hear ſentence from the fir ſt A ſſignation in Sum- a 
mary cauſes. | „ 


Sxer. 1. JF the impugnant ſeeks delays, and 
+ propoſes his exceptions at one time 
and his matter of Defence at another : ; 


The proctor for the promovent as ſoon as the competent 
impugnant ſhall give one matter, and afterwardsterm to 
(the probatory term lapſed, or even depending) Al things. 
ſhall give another; ſhall alledge that he does fo 

to give delay, and to protract the ſuit; and pray 

that a competent term be aſſigned to propound 

all things, which the judge is wont to aflign him. 


§ 2. And if on that day he does not make the 

whole defence ; he cannot afterwards propound 

any thing, and pray a probatory term thereon; 

at leaſt ſo as to produce witneſſes; unleſs ſome 

p. new matter intervenes from the exceptions of his 
adverſary; or ſomething neceſſary to his defence 

came lately to his knowledge; or unleſs the 
cauſe was under compromife moſt of that term: 


$ 3. And the ſame holds with reſpe& to the 
promovent : but in matrimonial cauſes this can- 
not be done; becauſe they are privileged, and 
favourable cauſes; | x 

| O i. 
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CHAP. And by the modern practice there may be a 
XIII. terin aſſigned to prove all things by ſuch a day 
Werten. | | 


S 4. After the witneſſes are examined, and 
A term to 8 ; e ; 
hear fen. Publication of their depoſitions madè, the party 
tence from promovent may pray, in ſummary cauſes, a tern 
the firſt aſ- hear 1; f the firſt afi; . ; . 
nenation. to hear ſentence from the firſt aſſignation; and i 
Orto pro- plenary, a term to propound all things for which 


— " laſt term the judge ſhall aſlign next court day. 


5§ 5. Although publication of the depoſitiom 

of the promovent's witneſſes be not made, ror 

prayed for; the impugnant (the probatory tern 

being lapſed) may pray the above terms to be 

_ afligned; which will oblige the promovent to praj 

Publication, leſt they conclude in the cauſe with 
Out it. 195 


$6. And publication being made, either par, 
who thinks his intention beſt proved, may pray u 
ſummary, a term to hear ſeutence from the firl 
aſſignation; and in plenary caules, a term to pro th 
Le Na 

3 pound all things: e 8 
Tefiors, o, § 7. On which terms the impugnant may give fer 
defence. in any matter, Exceptions, or defence, or add | 
to thoſe already given in by him; by admiſſion 


of which concluſion is put off: 


8 8. But although additional poſitions be ad- 

' mitted ; yet no new term is to be given to prove 

them, if any probatory term was given before; 

becauſe ſuch poſitions ſhould be, and are ul 

themſelves deemed only deelaratory ; and ſhould 
be proved within that term, Do | 

99. At 
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$9. At this day the proctor who has no ming CHAP. 
e 2 to conclude, on the day appointed for the term XIII. 
lay io propound all things, gives hisallegation which 
he prays ma oe admitted; and the oppofite proc- 
a tor is to diuent: | 5 
LD = Bo 
md $ 10. Then the judge may aſſign the next court 
rm day to hear his pleaſure upon admitting it; and 
| in if it be not to be admitted) to conclude in ple- 
ich nary ; or to hear ſentence from the ſecond aſſig- 
nation in ſummary cauſes on that day; 
A copy of the allegation is to be given to the 
OLs adverſe party, two or three days before the day 
nor afligned to hear the judge's pleaſure. 
TM 5 | 
he § 11, On the day aſſigned to propound all 
ra things, or to hear ſentence from the firſt aſſig- 
ith. nation, if eithe party has witneſſes preſent, and 
ſwears that they are neceſſary to his party; the 
judge may admit or reject them at plealure, and 
ty, no . lies. | 9 2 
1 | ; | 
ie § 12. On the term to propound all things, or 
o the term to hear ſentence from the firft aſſig- 
nation, the impugnant ſhould give in exceptions 
| againſt his adverſary's witneſſes, and make his de- 
* fence: 8 . 3 
"010 For if nothing be done on thoſe days concluſion 


1s inferred : And nothing can be propoſed after- 


wards, but what appears upon oath to have come 


10 lately to che party's knowledge. 
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| — * or. 1. JNCIDENTAL matters often ariſe aud 


; do not immediately concern the principal cauſe; 
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CAP. Tv; 


Of Conclufion and Information: 


allegations are often given in, that 
as objections againſt falſe returns of citations, by 
which perſons have been excommunicated, and 


the like. | | | | 
§ 2. And after witneſſes have been produced : 
on ſuchallegations, and publication made; if the * 
party alledges that he has proved his intention, 
and prays that the oppoſite party be condemned iu 
coſts of this proof; and his party imply, and t] 
unconditionally abſolved, if it be upon an excon- 0 
munication from a falſe certificate: Il 
As to them $3. And if the judge ſhall aſſign (in preſence 9 
wo Ag of the adverſe proctor deny ing the allegations) 7 
fer Conclu- the next court day to hear his pleaſure; and ou 
To that day (at the petition of the ſame party in pre- 
| ſence of the adverſe proctor) ſhall aſſign another hi 
for the ſame purpoſe : Theſe two aſſignations iufer ſt 
concluſion as to that incidental matter; and the [1 
adverſary cannot except agaiuft the witnefles, not p. 
propoſe any thing contrary to the allegation. 3 


8 4. On 
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$ 4. On the day aſſigned to propound all things CHAP. 
Tr ee cauſes; the proctor who hopes for ſuc- XIV. 
cels ſhould ſay, I exhibit all the acts enacted, de 
duced, alledged, ptopounded, exhibited, proved, aue 
and coulefſed in this cauſe, as tar as they make OO | 
for niy party; and I pray a term to be aſſigned to 
conciude the next court day. 3 Tray 


§ 5. If the adverſe party be not diihdent of his 
py. Le ſhould ſay ſo likew iſe; but if he is dif- 
| fident, he ſhould diſſent to all chi | 
| This exhibiiing all the acts, and nden to 


nd conclude infers concluſion in the cauſe : | 

nat Or if nothing is Ong: on this _ concluſion 

55 18 inſcrred. | el | : 
J 

nd 1 6. On the day aſſigned to , conclude, the proc: 


tor at whoſe petition it was aſſigned, or the other 
proctor ſhall ſay (giving the judge bis title) I con- 
clude in this cauſe ; and pray that you conclude 
with me, which the judge ſhall do: 


8 J. And then either proctor may pray that rem to 
nd there be aſſigned a term to hear ſentence on next hear ſen- 
m. court day; and alſo information on that day, or of: 

| in the interim: 


And the proctor diffident of his cauſe ſhould 


Ice diſſent ; and this excludes proof by inſtruments, 
* or wrilings, uuleſs found fince concluſion. 

2 $8. In ſummary cauſes, on the day aſſigned to 
cr hear ſentence from the firſt aſſignation, the proctor 
er ſhould pray that the next court day be aſſigned to 
he hear ſentence from the ſecond aſſignation; and 
01 pray a day to be alligned for information before 

_ day, or that information be dds on that 
ay. 


„ 89. 15 


CHAP. 8 9. If no matter, or defence be propounded, 
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/ 


XIV. or alledged on that day, the day aſſigned to hear 
—r— ſentence from the firſt aſhgnation, concluſion fol. 
lows. 7 | 
In the prerogative there are always three aſſig- 
nations, and each aſſignation made ever with this 
limitation, unleſs cauſe be ſhewn, c. 


Informati- $ 10. Upon the day appointed for information, 
on. which may be any day, although not a court day; 
or in the judge's, or advocate's chamber upon 
proper reaſons: The advocates on both ſides ſhall 
inform the judge of the merits of the cauſe, the 
ſtrength of the proof, and the matters of fact, as 

well as matters of law that appear: | 
And if the judge be not ſatisfied in the matter 
that day; he may aſſign another, and another 

day, until he is fully ſatisfied. 


” 4 


iu | „ CHAP 
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CHART IK. 


Of Sentence. ; 

Sect. I. TNterlocutory decrees have ſometimes Interlocu- 
Z I the force 5 definitive ſentences; be- 22 

cauſe no other ſentence can be expected after them 

in the cauſe: And information is given to the 

judge upon the incidental matter, before he pro- 

nounces his interlocutory decree : 


§ 2. After concluſion in the cauſe, and after Sentence 
information is given; on the day appointed to 
hear ſentence (the party expecting it in his fa- 
vour, having firſt had the principal party or his 
proctor admoniſhed to attend on that day) the 
judge ſhall pronounce it (they being thrice called, 5 
and declared contumacious) in pain of their con- 
tumacy; or if they appear, in their preſence. 


$ 3. But by the modern practice it is not ne- 
ceſſary at all to have them admoniſhed to attend 
on that day; for the party, or his proctor is 
obliged to attend until ſentence be given; or if 
the proctor is obliged to be abſent, he ſhould ſub- 
ſtitute another in his place: 


$ 4. If your adverſary dies after conteſtation, Sentence 
care ſhould be taken not to condemn him, but to 42% the 
condemn his party; and the time for appealing vaty- 
: lapſing, 


68 - General Proceedi1 98, 
CHAP, lapfing, which 1s fifteen days by the ſtatute : his 


XV. executors, or adminiſtrators ſhould be called to 
ſhew cauſe, why ſentence ſhould not be demand. 


ed to execution. 


8 5. The proctor hoping ſentence for his party 
ſhould have it written out and preſent it to the 
judge : 1 


And advocates employed correct and amend 
ſuch ſentences, and ſubſcribe them. 


56. If the judge will pronounce it, he ſhall 
read on, until he comes to the place where the 
adverſary is mentioned, and 1s praying— where 
ſhall be a blank. And the judge ſhall aſk hin 
what he prays, and he ſhall ſay juſtice ; which 
word the judge ſhall inſert with his own hand; 
ſo that jf there be any diſpute which ſentence 
was pronounced, the judge ſeeing his own writing 
may eaſily determine it. | 


Appeatinzg § 7. And upon ſentence being pronounced, 
a poqpory the regiſter ſhould take down the names of thoſe 
peat, Preſent at it: . Ke 
The adverſary ſhould diflent, and if he does 
not immediately appeal at the acts; ſhould proteſt 
to appeal within the time indulged by law. 


$ 8. Although the party grieved by any nulliy 

in the proceedings may appeal to a ſuperior judge; 

yet he may alledge ſuch nullity (when cited to 

ſhew cauſe why ſentence ſhould not be executed) 
before the ſame judge : 


And that nullity appearing (as if in plenary 
cauſes there was no conteſtation) the judge ſhould 


revoke it. 0 | 
89. Although 


General Proceedings. | 6g 1 


n 9. Albough there is no appeal from a ſupe- CHAP. 
10r to an inferior judge; yet if in any cauſe de- XV. 
pending before an inferior Judge any ſentence ws 
pronounced, or act done by a ſuperior be objected 
o deſtroy your intention; or to confirm the in- 
ention of your adverſary, | 


You may object againſt its nullity ; and if you 
prove it; the inferior judge ſhould pronounce, as 
if no ſuch ſentence or act had been exhibited. 


1d 


General Proceedings. 


. vr. 


1 


Of executing Sentences, and of Cofts of Suit. 


Sew; A JF there bis no appeal within fifteen 
days after ſentence; or if there is, 


and the judge from whom be not inhibited within it. 
the terms aſſigned to proſecute it, and to certify h: 
the proſecution :, | by 

Sentenc®” > 2. In this caſe the proctor obtaining ſentence 
\ ſhall exhibit a new proxy for his party; and pray ſe 
that the party againſt whom ſentence was given be ec 
cited to ſhew cauſe, why that ſentence ſhould not co 
. * executed; and the coſts of ſuit taxed again fat 

"OT b im : 

Andif he appears no that, the proctor ſhould 7 
move that ſentence be executed, and the coſts be 
taxed. | | 

or 

$ 3. But if there be an appeal, the appellant thi 
under a proteſtation of his not conſenting to the in 
judge ſhould (after having exhibited his proxy for of 


his party) proteſt againſt this motion; becauſe his 


party has appealed, and the time is not lapſed for th f 
proſecuting it: | 


mc 
§ 4. Then the adverſary. may pray the jodge, the 
that terms be aſſigued 10 proſecute the appeal, and WI 
to certify the proſecution : And theſe being - 
pir 


| General Proceedings. . 71 
pired, if the judge be not inhibited; he ſhall or- CHAP. 


der the ſentence to be executed iu preſence of the XVI. 
proctor for the appellant. 


$ 5. But if he appealed within the legal time, 
and obtained an inhibition within the une allow- 
ed for proſecuting, although he did not certify the 
judge on the day appointed to prolecute and cer- 
tify, or before it: And although the ſentence was 
ordered to execution; yet notwithitanding all this 
he may proſecute the appeal : : | Bal 


£6. If the proctor who obtained ſentence be- 
lie ves that the proctor againſt whom he obtained 
it, did uot appeal within the legal time; he may 
have a day aſſigned him io prove it, u hich is done 
by exhibiting the public inſtrument of appeal. 


$7. The modern practice is, that, at the time condemna 


tion and 


ſentence is pronounced, the party defeated be 
condemned in coſts, and the ſame taxed ; and the fame ſen- 
- condemnation and taxation is frequentiy in the ee. 
ſame ſentence : | | 


f 


$ 8. Or the judge may reſerve the taxation un-Taraticn of 


til the next court day; on which day (the party Cote 


being preſent, or having been monithed to attend, 
or cited to ſee the colts taxed, and not appearing) 
the adverſary ſhould pray that the coſts be taxed 
in penalty of his contumacy, ſo that this is part 
of the execution of the ſentence : | 


$9. And after the time for appealing lapſes, , if *ionition, 
there be no appeal; the adverſary ſhould pray a 
monition againſt the party condemned, to pay 
the matter he is condemned in, with the colis' 
within ſuch a certain time; under penalty of ex- 
| P22 communication 
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72 
CHAP. communication from that time (the term aſſigned 
XVI. for payment lapſed and payment not being made) 


General Proceedings. 


wxw> pronounced upon him. 


§ 10. There muſt be a liquidation of things ad. 
Judged by the ſentence to be ſubtracted ; as of ſpe- 
cific legacies, or tythes, - the value of which muſt 
be proved, before the execution of ſentence be 


demanded; if it was not proved by witneſſes upon 


the libel : 


S 11. And the impugnant is to be cited to ſec 
his, and if he does not appear, but liquidation is 


made in pain of his contumacy : he ſhould be ci- 


ted to ſhew cauſe, why ſentence according to this 
liquidation ſhould not be executed upon him; 
becauſe if it be in exceſs, he may PO; 


§ 12. And if he appears, he may except 
againſt the witneſſes to prove the value, and may 
uſe, what defence he pleaſes as before concluſion 
r 2 
But if the value was alledged in the libel, and 
he the promovent brought witneſſes to prove it; 
after publication be cannot produce new witneſ- 


ſes to the ſame. 
, & 13. Coſts of ſuit being taxed, and the party 


@ath upon 5 | , 
Texation of Or his proQor ſwearing firſt before they are taxed, 


Colts» 


to the ſums expended, or to be expended on the 
cauſe; (and ſuch oath is always to be made upon 
the proctor's offering a bill of coſts to be taxed) 
he may pray a monition againſt the party con- 
demned, to pay them within a fixed time under 


| penalty of excommunication pronounced in the 
. | | monition 


Ceneral Pro eedings. 


monition upon him in default of paying them 
ithiu that time: 7 | 


} 


is to bs denounced (if he did not Pay) and Ros! 
eeded againſt as excommunicated: 


And if he lies concealed, there 5 be a moni- 
ion Vis et Modis: againſt hind, if the former 
monition was loſt, or not ſerved, another may 


taken out ; EF 


not to be condemued i in coſts. 


End of the General Proceedings, | 
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CHAP. 
XVI. 


9 I4 - Aud upon the return of the monition he 8 


If the perſon caſt had a uſt cauſe of ſuit, he is . 
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Plenary and SEC T. I. A LL criminal cauſes are cauſes of cor, 


ſumm ary 


Cauſes. 


Examinati- 8 3. And he ſhall be perſonally examined ol 


moted, and then it is a-plenary : 


9 mY 
- =» . I 


. M A FP. XVII 


, 


F Of C riminal Cauſes. 
| : 5 | 
SOR rection; and in theſe the judge 
may proceed from his meer office, and then it be 
comes a ſummary cauſe ; or from his office, pro 


Any one may promote the office againſt a ſpi 
ritual offender, as it is a matter of common con. 
cern ; or the miniſter and church-wardensof the 

_ pariſh may preſent him. 


S 2. But by a ſtatute in force in this kingdom, 
no citation ſhall iſſue from the meer office, or office 
promoted of any eccleſiaſtical court on account d 
any crime or immorality puniſhable there; unleb 
the promoter in a caſe of voluntary promotion be 
himſelf examined; or ſome witneſs voluntarily 


offering himſelf to be produced by him : 


on on the oath by the gude of that court concerning the ſwor 
ifving Cita-· grounds of iſſuing ſuch citation; and all ecclefia 85 


non in Cav- tical judges ſhall cauſe ſuch examination to be r-: ſwer 


ſes of Of- 


fice, 


; duced into writing, and ſubſcribed by the exauf anſw 
nant; and atteſt the ſame, and then lodge it ui null 
the regiſtry of their court. | 9. 


5 . | 4. And crim 
Geo. I. 6. . | 8 


Criminal Cauſes. © - 


ue ; and after publication ſuch examination 


auſe; and if the voluntary promoter has failed 
proving the crime ; he ſhall be condemned in 


louble coſts. _ es | 


ny judge can iffue citation from his meer office; 
enabled to preſent by law; and the perſon cited 
pon ſuch prefentmert, (if the allegations charged 
zgainſt him are not ſufficiently proved, or he ſhall 


barge) ſhall be diſmiſſed without any tees. 


ile. ; 1 


Jhall appoint one of the proctors as neceſſary 


appearing ſhall give in articles againſt him, pray 
that they be admitted; and that the offender be 
ſworn to anſwer them the next court day. 


« ri „„ 


"I null and void. 


33 8. Although he is not obliged to anſwer any | 
criminous poſition, yet he muſt anſwer ſuch as 
8 FE | alledges 


e 4. And if it does not appear from ſuch exami-CHAP. 
dation that the crime was committed within XVII. 
wo years immediatcly before, no citation ſhall = 


hall be annexed to the depoſitions taken in the 


§ 5. And there muſt be ſuch a witneſs before 


Pr before he received any preſentment from thoſe 


dtherwiſe purge himſelf according to law from ſuch 


_ - 
RT 
« — 4 
* e 


But their is a proviſion in this act, that ordi- 
aries ſhall not be hindered from proceeding . 
againſt eccleſiaſtical perſons at viſitation, or other- 


$ 6. In cauſes of meer office, if there be no aride a 
proctor for the office ſettled in the court, the judge fuda t 


promoter in ſuch a cauſe ; who upon the offenders 


$ 7. The impugnant ſhould proteſt againſt an- Anſwer to 
ſwering any criminous poſition ; and it he does“ 
anſwer ſuch, that it be accounted, and deemed 
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76 
CHAP. alledges the cauſe to appertain to che eceleſiaſtical 
XVII. juriſdiction; and the impugnant to be within the 


— Bed 


Criminal "Wy 


GariſdiQion of the court ; that the competency of 
the court may appear; and alſo it is held that he 
muſt anſwer ſuch | poſition as contains the fn and 


articles he for ſuch con umacy is to 'be excom- 


be declared for hav 


Voluntary 
Promoter 
to give in 


municated: 0 
But if when ſworn be will not anſwer, he is to 


5 8 confeſſed the articles be 


was to anſwer. 


$ 10. In caſes of voluntary promotion the vol. 
untary 1 ſhould give in articles 


as it is held by ſome, and indeed with reaſon ; for 


he is in law the firſt and the original proQor, and 


nb proctor can ſubſtitute another, till after con- 
teſtation; for he does not until then become maſ. 


ter of the ſuit: 


be is Dominus Litis, 


So that the promoter ſhould himſelf firſt give 


i narticles ; and after an anſwer is given to them, 
may conſtitute a prot, 


§ 11. If the i impugpant denies the articles, and 


will not confeſs ; you are to pray a probatory 
term, produce witneſſes, and to proceed in gene- 


i ral, as in other cauſes. 


Canonical 
Purgation. 


„ 


C1 2. When the fame of any. crime e imputed to 
the impugnant had been proved; canonical pur. 
gation thereupon was uſually enjoined him ; and 
the manner of that is as follows : 


8 13. When the fame was proved, and upon 
violent perſumptions 1 * the crimi- 


nal; 


mitte 
in m 
aW: 


| Criminal Cauſes. 


* erinnere on ns 


barge laid againſt him: 


nounced in the pariſh church of the criminal a 


to appear for his purgation ; by which all perſons 


Men 1 8 
And a return of this edi& when pronounced 


n oath, or by a proper and authentic certificate. 


hrice called, and not appearing being pronoun 


y, to be ſworn concerning his innocence ; and 


is innocence, 'and whether they believe he ſwore 
he truth : nenen 5 


olved, or otherwiſe, to be condemned, and enjoin- 
ed penance. e AE 1 


of 7 1 


s proved, to ſwear whether the crime was com- 
nitted by him; and fo to condemn himſelf; ſeems 
in many reſpects bighly inequitable and againſt 
aw : | ; 1 55 


Q | | 317. For 


$ 14 And a public edict iſſued out, to be de- 
onvenient time before the day on which he was 
ho could oppole any thing againſt the eriminal 


dr his compurgators, were cited to appear on 
What day; and to make their objections againſt 


vas to be made by the perſon denouncing it, up- 


8 15. On the day the criminal was to appear 
the pariſhioners lo cited appearing ; or they oy | 
ontumacious) he is, in penalty of their contuma- | 
is computgators (if nothing is objected againſt 
hem) to be produced and fworn to their belief of 


| | | 9 
And his innocence appearing, he was to be ab- 


77 


nal; he was to be enjoined to produce on a cer-CH AP. 
tain day a certain number of compurgators, honeſt XVII. 
fellow-pariſhioners, to purge himſelf from that 


$ 16. But this practice, as well as that of x jar 
10 2 | q 4 2 ce ine ui- 
obliging the criminal, after the fame of the crime table. 
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78 | Criminal .Caufes; 


17. For it would be very hard that perſons, 
CRE Sa Eos e and bag lat! hi: ſhould pe 
w—— liged to purge themſelves from ſuch calummy; 

and fo by putting themſelves to expence and trou- 
ble ſatisfy in a greater degree the malice of their 
defamers. . | 


§ 18. Promoters failing in proof were before 
liable to an action of defamation, and are now 
to be condemned in double coſts : : 
Miniſters and church-wardens are not at all liz 
ble to be ſued for preſenting ; and miniſters, 0 
in their abſence their curates may join with church. 
- wardens in their prefentments ; or may preſent 
themſelves upon neglect of the church-wardens.' 


98 19. No church-warden ſhall be troubled for 

not preſenting oftener than twice a year, or once 
in any dioceſe where preſentments have not been 

made oftener; (for they are not bound to do more) 
urleſs upon manifeſt proof it appears, that the 
have wittingly and willingly omitted to preſent 
ſome public crime they knew of: In which caſe 
they may be proceeded againſt in a cauſe of will 
ful perjury : But they may be called to explan 
their former preſentments. | | 


1 Fe 

9 20. Articles are to be given to church- wa. fiaſti 
dens at viſitations, to give them time, and to in- | 
ſtrut them in framing their preſentments. 5 


| 1 then 
, on 2 64, (G- Dor e Y . retu1 
ee N. , an . I, : 
$ Can- G8, Car. I, * then 
5 
and 
negl 


| CHAP. 


0 H A P. XVIII. 


Of Cauſes of Contempt. 


tear it, and uſe reproachful words 
againſt the eccleſiaſtical judge and his juriſdiction ; 
dr beat the mandatary who ſerved it ; | 


v won an allegation of theſe facts made to the 
i udge, and that they were committed in contempt 


df eccleſiaſtical juriſdiction; or rather upon an 
affidavit of them; the judge ſhall decree citation 


i againſt him. 

e § 2. If a perſon (depending a matrimonial 
. Wcaule) inbibited to marry, ſhall afterwards (not- 
p ithſtanding ſuch inhibition) ſolemnize matri- 


mouy ; he may in the ſame manner be cited to 


ſiaſtical juriſdiftion. 


9 3. So may alſo commiſſioners taking upon 
them a commiſſion to examine witneſſes ; and not 


returning the commiſſion at the time appointed 
them : 15 


$ 4. But the proctor obtaining the commiſſion, 


and making the allegation that the commiſſioners 


neglect, and do not care to return the com- 
. 5 . miſſion; 


Criminal Cauſes. EEE 


SECT: 1. TF a perſon ſerved with a citation ſhall Contempt. 


anſwer articles concerning the contempt of eccle- 


a 
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80 criminal Cauſes, 
CHAP. miſſion; j ſhould pray that his EAT terms be 
XVIII. continued: | : 


— 

Articles $ 5. If the judge proceeds from his meer 

che Cos office, the proctor of office (as his neceſſary pro- 

tempt. moter) upon the appearance of the party ſhould 
give in articles containing the matter of his con. 


tempt; and pray that they be admitted; 


Anſwer of $ 6. And then he ſhould produce the party 
— Prin- principal preſent in court upon rd who ſhall 
% be ſworn to anſwer them the next court day, 

and to appear then to exhibit and recognize his 


anſwer : : 


And he ſhould dillent, and proteſt againſt an- 
ſwering any poſition which he 1 is not obliged 
to er by law. 


85 7. No proctor or advocate 1s allowed to 27 
ar for him without leave from the court; nor i 
it uſual to grant him a copy of the articles exhi 
bited againſt him before he be firſt examined upon 
them; but this ſeems to be againſt law. 


8 8. Where the office is promoted, the promo. 


ter himſelf ſhould properly give in articles ; and 
upon the anſwer to them conſtitute his prodto; 


as before in criminal cauſes. * 


Fqatence.. $ 9. If the contempt is confeſſed, the judge 
may immediately pronounce ſentence; or aflign 
a term to hear ſentence from the firſt aſſignation, 
as in ſummary cauſes; for cauſes of contempt are 
held ſuch ; | [es 


$ 10. If 


® Chap, xvii. Set. 16. 


* 


Crinunal Cauſes. = — > 


$ 10. If the contempt be denied, a probatory CHAP + 
term is to be prayed, and you muſt proceed as in XVIII. 
other ſummary cauſes; nor is there that full proof "x 
neceſſary which other cauſes require; for theſe 
are deemed favourable cauſes. | 
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The End of Criminal Cauſeg. 
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Double 
_ Quarrel, 


Citation, 3 $ 4. Secondly a citation (thoſe days being 2 


3 


| Beneficial Cauſes: 


CHAP Nt 


Of Double Quarrels.. 


SxcT, 1. Ir a clerk be preſented to a living, and 

| ſhall ſhew ſuch preſentation (in order 

to be inſtituted) to the biſhop within whoſe dioceſe 
the living is, or to his vicar general; 

And if inftitution be refuſed him, he may have 

a double quarrel againſt ſuch Biſhop : Which is 

a reſcript from the arch-biſhop directing the bi- 


| ſhop within a certain time to inſtitute ſuch clerk, 


§ 2. And by a canon in this kingdom no do- 


ble quarrel ſhall be granted at the ſuit of any 
_ clerk preſented to a benetice ; unleſs he perſonally 


{wears that two months at leaſt are expired, ſince 
he tendered his preſentation to the biſhop ; and 


that he refuſed him inſtitution thereuppn; under 


pain of ſuſpenſion of the grantor for half a year; 


and nullity of the ſame double quarrel f. 


83. The double quarrel ſhould contain, firſt a 
monition to the biſhop, or his vicar general to 
inſtitute the clerk preſented within nine days; 


or within fifteen from the time the double quarrel 


is ſerved upon him. 


F Can. 57. Car. I. 


Beneficial Cauſes. 


nnd of ordering him to be induced, ſhould not 


zranting the double quarrel : 1 


8 5. And thirdly, an inhibition, that (pending 
the double quarrel) he ſhould do nothing to the 


pf the law: | 


the interim, his contempt is the greater; and that 


ond ; and he may be proceeded againſt by the 
arch-biſhop for contempt.  - W 


$ 7. A mandatary with due reverence uſually 
admoniſhes the biſhop to inſtitute the perſon pre- 
ſented within the term; and inhibits him accord- 
ing to the form mentioned 1n the double quarrel. 


$8. The clerk preſented ſhould with proper 
reſpect appy to the biſhop for inſtitution, on the 
third day after the biſhop is moniſhed and inhibi- 
ted, if nine days are aſſigned him to inſtitute; or 
on the fifth, if fifteen are aſſigned : 0 


„ 2 „ wh 42 


ſubſcribe the articles of religion, and to take all 
the oaths required by law: | 


third, or fifth day in the ſame manner, if he can 


is to proteſt concerning it, and to have witneſſes, 
or a notary public to atteſt the ſame: | 


And if he is not inſtituted, he is to apply every 


on account of ſuch neglect) devolve to the judge 


prejudice of the party complaining under penalty 


$6. And if the biſhop admits another clerk in 
admiſſion is to be revoked, and declared null and 


Apply for 
Inſtitution. 


§ 9. And he ſhould declare that he is ready to 


attain to the preſence of the biſhop, and if not, he 


$ 10. But 


ed, and the clerk not inſtituted) directing him to CHAP. 
zppear perſonally or by his proctor; and to XIX. 
ſhew cauſe why the right of inſtituting ſuch clerk, IS 


$4 
CHAP; 5 10. But if thebiſhop will not inſtitute within 
XIX. the term; he is to be cited rr to the tenor 


Beneficial ! Cauſes: 


w——- of the doable quarrel ;' - 


term for inſtituting lapſes : 


Or if he peremptorily and expreſly jofaſes Gl 


ter he has been moniſhed) to inſtitute ; the clerk 


Preſented may have the biſhop' cited before the 
Becaule he refuſes by 
that 1 means to accept the PL 


| — $17. If the biſtiop does not appear, and 1 the 
' Means, mandatary cannot come at his preſence by apply 


ing to his ſervants ; a citation by ways and meals 
ſhall go againſt him as in other cauſes : , 


$ 12. The mandatary ſhould appear erfoully; 


or ſhould ſend an authentic certificate to the com- 


plainant, or his proctor, certifying the time of his 
moniſhing the biſhop to iuſtitute; his inhibiting 
and his citing him; the days on which the clerk 
preſented prayed to be inſtituted, and the refulal 
of the biſhop, if he did refule ; 


§ 13. On the day the biſhop ſhould appear, the 
proctor for the querelant ſhould exhibit his proxy; 


and make himſelf a party for him: And then 


exhibit the original mandate with the certificate 


on the back of it: 


§ 14. Then he ſhould accuſe the contumacy 
of the biſhop 11 not appearing (he being thrice 
called) and ſhould pray that he be pronounced 
contumacious; and in pain of ſuch contumacy 
that it be decreed according to the tenor of the 
mandate; that the right of inſtituting is devolved 
to that court on account of the pl 8 negleR i in 
not inſtituting : 


$ 15. Then the * (che biſhop being thrice 
| called) 


appe: 
inſtiti 
quari 


4 
judge 


| Benefial Cauſes, 7 85 : 


called) ſhall pronounce accordingly ; ; and ſhall CH AP. 4 
decree that the archdeacon, or his official, be XIX. 
written to for the induction of that clerk: — 


$ 16. And the judge in ſuch caſes ſends the clerk 
to the arch-biſhop to be examined; who (if be 
finds him fit) writes back to the judge for his ad- A 
miſſion: ; 

Then be (firſt giving caution according dogg ua: | 
cuſtom to indemnify his inſtituent; and taking | 
all the oaths to be taken, and ſubſcribing all 
things to be ſubſcribed,) ſhall receive letters of 
inſtitution: And a mandate to the archdeacon for 
his induction; who ſhall induẽt himſelf, or cauſe 15 
his official to do it. 8 

$ 17. If the biſhop appears, and alledges Fea Reaſons al- 7 
ſons by be did not inſtitute the clerk preſented; act aanue- | 
they are to proceed as in other ſummary cauſes : ins. 


$ 18. And if the biſhop fails in proof he is to 
be condemned in coſts; and the W of the 
Judge i is to be pronounced lor! 


4h: £141 569M wh HY 4 1 * « 
7 8 . 9 


But if he proves his allegations, and that he had | 
ſufficient reaſons for not inſtituting; ſentence is 
to be pronounced for him, and the complainant 
condemned in coſts. 


$ 19. If another clerk poſſeſſes the contro- Intervention. 
verted benefice, or is preſented to it: if the bi- 7 
ſhop does not care to litigate the matter, he may ſeated. 
appear, and make his allegations to prevent the 
inſtitution of that other clerk ſuiug the double 
quarrel: | 
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§ 20. PE if he 3 it in his own name, the 
judge o of the quarrel will e for his own 
varie 
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== - „ Beneficial Cauſes. 
CHAP, juriſdiction in default of the biſhop's appearing, 
or the biſhop may give him a proper authority to 


"4 fee a proctor to defend the cauſe in his name: 


§ 21. But it is no excuſe, or defence for the 
biſhop to alledge that another was preſented to 
the ſame benefice as well as the complainant; 
for he might enquire into the right of patronage, 
and he becomes negligent if he does not; and 
in this caſe the right of inftituting devolves to 
the judge of the quarrel. 
Sp 22. And although both clerks inſiſt upon 
their being inſtituted, yet the judge ſhould inſtitut 
neither, until he enquires into the right of pat 
C „ 
But if the firſt clerk complaining be found uu. 
fit through defects not objected by the biſhop; 
the judge of the quarrel may admit the ſecond 
upon his exhibiting his letters of preſentation v 
him: For the biſhop has loſt thro? his negle the 
right of inſtitutingg. 
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of Enquiries into the Rig of Patronage. 


Sx CT. 1. Pations are ſuch as have the free dona- Patrons. 1 
tion of benefices in themſelves, foun- ; 3 

ded on their or theiranceſtor's building churches ; 

and endowing them with the conſent of the biſhop; 

and upon that account obtaining a right to pre- 

ſent a fit clerk to him for ſuch churches; 


§ 2. If two patrons, both pretending do the ge Impe- 
ſame church, preſent their clerks reſpectively 8 | 
the biſhop ; and both inſiſt upon being admit- _ 8 
ted: And if the biſhop admits one to the detri- 5 
ment of the other; he or his patron may have 
an action at common law againſt the * oy 
Quare Impedit, or the like : | 


§ 3. But in this caſe the biſhop ſhould 3 Jure Patres (Fi 
a proceſs de jure Patronatus ; that is, a day CEr-gntion. © id 
tain ſhould be appointed by kin to fit in the va- 
cant church; and a monition decreed againſt the 6 
patrons preſenting, and the clerks preſented, to | . 
be preſent then, and there, to ſee the proceedings br 


therein according ig law: | | 1 


$4. And a citation is to go againſt fix of the Citation. * 
clergy, and fix of the laity, all neighbouring to _— 
the ſaid church, to appear then, and there, by o 
way of inqueſt ; and to be ſworn to enquire con- | 1 
cexung certain articles to be adminiſtered to 1 

| 15 3: 5 them, N 
' 


Benet 6. 


CHAP, them, touching the right of preſemation 0 the 
EX. faid chureh : 


; 8 5. And a public did! is to be affixed on the 
PobicEda. oy door àgainſt all that are any ways concer. 


ned in that matter to appear'alſs, and to ſhew in 


; what' reſpe& they are intereſted, or concerned; 


and as this.is an inqueſt of office it does not bind 


the right and title of the parties: 


Articles ad. $ 6. The articles to be adminiſtered are firſt 
 niciſtered. whether the benefice be vacant ? How long jt has 
been ſo? Whether it became vacant by the death, 


or. reſignation, of the | nk W Or by 


8 What other manner! th 


8 7. condly, Who 1 laſt to aid bene. 
fice ? a who el the: t two or n laſt 
| times: it was void? ; | 


§ 8. Thirdly, Whether he, or . ticles who pre- 
ſented laſt, or the two or three. laſt times of the 
vacancy, preſented i in another 8, or r in his or or 
oun 3 ; | 


99. -Fhurthly, Whither any of the 5 pre- 


ſented be kuown to be guilty, or ſuſpected of any 


notorious crime, as of hereſy, imon 5; PerJory, 
ee or dranxenuels: a 5 


3.10 Eybly, Whether either of the Gerl | 
33 either promiſed, or gave of himſel!, 


r by any other perſon, any gratuity; or whether 


any gratuity with his conſent, or knowledge, was 


given directly, or indirectly, to the patron pre- 
ſenting him, or to any one elſe e him to 


| be 2rd 7 the SI 2 = 


FI. The 


EE 0 
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911. The former mandates being ty execu- CH AP. ; 
ted; and the mandatary either perſonally ſwear- XII. 1 
ing to the ſervice, or ſending a proper and authen r } 
le certificate of the execution of them; then the Many i 
perſons cited in particular and cited in general '. 
ee „„ 
§ 12. And if the perſons cited do appear, pro- 
ceedings muſt be carried on in their preſence; 
il they do not appear (after they have been pro- 
nounced contumacious) in pain of their contu- 
macy, according to the tenor of the mandates: 


$ 13. And the clergymen and laymen are to be 
ſworn to enquire concerning the articles adminiſ- 
tered, and delivered to them; and to return their 
verdict the ſame day; or within two ox three days 
avcording'to the doubtfulneſs of the matter 


$14. And the clerk! of the patron they find Clerk of 
for, is to be admitted; unleſs there be ſome legal 3 1 | 
impediments againſt him; ſuch: as are contained i be 4. 
in the fourth and fifth articles. „ "i 


8 15. If the biſhop or his official do not appear, _._ ; 
they: may appoint commiſhoners to appear in th 15 
vacant church for them; and to carry on the pro- 


ceedings de Jure Patronatus :  ' © 


And the patrons ſhould employ advocates or 
lawyers to defend their cauſe and attend there. 

$ 16. If two patrons claiming. a right, preſent Two Pa- . 
the ſame clerk to the ſame benefice they claim the R WM © 
preſentation to; the biſhop is not to admit him fame Clerk. Wi: 
generally, but particularly at the preſentation of 


either: 
TE 917. And 
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CHAP. 8 19. And if they make ſuch ITY preſenta 
XX. tions, claiming by ſeveral titles; the biſhop is to 
—— dire& bis writ de Jure Patronatus, but that only 


at the requeſſ of the parties: But it is a doubt | 
whether it ſhall be ſued at the charge of the bi. 
ſhop or the parties; and it is ſuppoſed that it 
| ſhould be at the charge of one of the parties, or 
of both of them if they join. f | 
22 7 8 18. If a perſon be deprived by the ordinary 
" Premoxici. in caſes that he ſhould give notice to the patron; 81 
and he does not know the patron; he ſhould 
award a Jure Patronatus with ſolemn premoniti- 8. 
ons quorum intereſt ; and give notice to him who the 
| 17 is found by the inqueſt to be patron: 7 
| 98 19. And if he does not preſent within fix aſl 
months after he is ſerved with notice, the biſhop ek 
may collate : cut 
F And although that ſhall not bind the very pa. ya 
) tron ; yet upon the ſpecial matter ſhewed, it ſhall Toe! 
excuſe the biſhop from diſturbance. | mol 
col- & 20. If ſuit be between two parties Toncern- for 
ing the right of preſeutation, and it be not de- ber 
| termined within fix months; the biſhop may col- 
ate by lapſe; But the rightful patron ſhall re- the 
| cover damages. | exe 
8 21. After a verdict in a Jure Patronatus is 5 
found, the patron found for ſhould renew his re- * 
queſt to the biſhop for the inſtitution of bis oe 


clerk ; "otherwiſe lapſe will enſue. 


CHAP. 
— ] Godol. Rep. Can. : 5 
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Of Dilopidations. 


SxcT. I. Dilapidations are when the incum- Dilapidati- 
5 bents ſuffer their chancels, or other“ 
eccleſiaſtical ediſices to decay; or their waſting 

their glebe- woods, and other eccleſiaſtical inhe- 
ritances: This extends alſo to biſhops,” and is a 

juſt cauſe of deprivation in all. 1 


9 2. Biſhops waſting their woods, and vicars Saar, 
cutting down trees on their glebes, or church- piss. 

yards, may be prohibited: And incumbents ſuf- 

fering their chahcels, or manſion-houſes to run to 

ruin may be accuſed, and convi thereof be- 25 

fore the ordinary, and have the fruits of their 

benefices ſequeſtered for the repairs of them: | 

$3. Where dilapidations have been committed, auser 
their ſucceſſors may ſue the laſt incumbents, their eee 


executors, or adminiſtrators for them; although gui 50 
they did not happen in their time: Becauſe they happening 
bad an equal action againſt the former incumbents, una 
their executors, 'and adminiſtrators, and might 
recover from them: | | | 

$ 4. But if it be alledged, by the parties ſued, 
that the dilapidation did not happen in their time ; 
and that they expended a juſt proportion out of 
their income to repair the ſame; and that their 
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CHAP. immediate predeceſſors died fo much in debt 
XXI. that they left no aſſets for the repairs: 
ws Or that they ſued the former incumbent ; and 


Computing 


1 into their livings, they ſhould inſpect into the 


prodycing more Kilful artiſts. 


that he died pending the ſuit ; and was fo much 


in debt that no one adminiſtered to him : 

Or that they ſued his executors or adminiſtra: 
tors, and that they were abſolved by ſentence on 
account of their fully admiuiſtering: 

Or that they obtained ſentence againſt them, 
and proſecuted them to impriſonment, 1n which 
they died; they ſhall (if they prove their alle. 


gations) be freed and diſmiſſed in ſuch caſes. 


$ 5. When biſhops or incumbents come fit 


etifices ; and ſhould take carpenters, and other 
proper artiſts with them, who ſhall inſpect, and 
compute the ſum for which the ruins pan decays 
could be repaired : 


£ 6. And their caleniation houdd be Walen 
down, and ſigned by them; that they may re- 
member the ſame, and ſwear to the een of it 


-when produced in court: 


And there ſhould be two of the ſame trade to 
each particular, that there might be two witneſ. 
les to the fact: 


$ 7. If the impugnant thinks the ſum compu- 
ted to be too great and exceſſive; he may alledge 


it to be ſo; and he is to be permitted to bring 
proper workmen to inſpect and compute the ex- 


pence of repairing the decays. 


$ 8. Exceptions may be made to the witneſſes 
on both fides, and their aſſertions invalidated by 


$ 9. If 


"We 


Beneficial Cauſes. 

8 9. If the biſhoprick or living lay vacant for CHAP. 
ſome time ; the promovent ſhall not recover the XXI. 

whole ſum ſufficient for the repairs of the da 

mages ; but there ſhall be an allowance made for 3 lying 
the damages happening to the edifices duri ing ſuch 292 


VACANCY : | mages dur- 
ing the Va- 


§ 10. And fo ſhallit be if they have not imme- cane). 
diately inſpected the ruins, and computed the da- 
mages ; but have waited for ſome years after their 
coming into the livings: And workmen are to 
compute and ſwear to their belief of the damage 
ſuſtained within that time ; which ſum ſo comput- 
ed and ſworn to ſhall be deducted out of the 


principal ſum : 


$ 11. And the ſum ſo 3 ſhall be laid out eg. 
forthwith, and expended on the amendment and gy 
reparation of the decays and damages; and in 
default thereof by the ſpace of fix months after 
the recovery, the livings of the perſon recovering 
ſhall be ſequeſtered till the money be ſo laid out. 


§ 12. And if the perſon recovering ſhall die 
before the money recovered be ſo laid out; his 
ſucceſſor ſhall and may recover from his executors 
or adminiſtrators double that ſum by action of debt 
in the king's courts ; unleſs his executors or admi- 
niſtrators do voluntarily pay the ſum ſo recovered 
to the ſucceſſor : 


$ r3. Which ſum he ſhall 1 in the ſame 
manner aforeſaid, under the ſame penalties and 
ſorfeitures aforeſaid: And all deeds, deviles, 
conveyances, leaſes, and gifts of the perſonal eſtate 
or any part thereof (without full conſideration) 
belouging to eccleſiaſtical perſons made with in- 
tent 
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HAP. tent to ) defraud their ſucceſſors of the emedy iy 
XXI. tended them, ſhall be void againſt ſuch ſucceſſors] 


$74. Eeclefiaſtical perſons building on thei 
demeſne or glebes to have allowance from thei 


= ſucceſſorsf. 
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C H A P. XXII. 


Of” Tythes 


Sxer. I. Tre: were formen meerly ecelivrznn 
fiaſtical, but are now made tem- — 

poral inheritances; are aſſets in the hands of the 

heir; the' wife may be endowed with them. 

and the tenant by courteſy ſhall enjoy them: 


$ 2. By the common law none were qualified 
to receive them, but an eccleſiaſtical perſon, or 


a mixt perſon as the king: 
They are not grantable ſor a longer term than © Grantable 


dne year, but by deed, they do not paſs by a de- 8 
viſe of lands with all profits and commodities. whether not 
thereunto belong ing, but ſhould be particularly 9 
ſpecified ; fo that the leſſee of the perſon's glebe **4- 
(unleſs there be an expreſs 5 ſhall pay 


your 


. Tythes ſhould be paid in kind, unleſs Modus for 
there be a Modus eſtabliſhed in lieu of them; Tytbes. 
and ſuch Modus becoines a ſpiritual fee, and is re- 
coverable in the ſpiritual court: But if the Modus 
be denied, it is not to be tried there; for if plea 
is held of it there, the temporal couris will grant 
a prohibition : And the Modus is io be tried by 
a jury, and il the j jury finds it, the e court 
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XXII. parſon, and Modus to pay one kind of tythes for 
another is not good, 
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Tythes prz- | $ 5. Tythes are threefold, firſt ont ſuch as 
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Beneficial Cauſes. 
The Modus ſhould be to the advantage of the 


§ 4. Notice ſhould, bye the civil law, be given 
to the parſon of the times the tythes are ſet out, 
but by the common law it is not neceſſa 

And he ſhould be allowed a convenient time 
to take them away, which is triable by a jury; 
and if he exceeds the time, an action of treſpaſs 
will lie againſt him; or an action on the caſe for 
damages, if any damage, has ariſen. 1 to 
N pariſhioner: 

If the lands be in no pariſh, the mt! thereo 
-btlong to the. king. 


are the fruits of the ground, or the fruits of trees; 
as corn, hay, and ſuch like, with apples, peas, 


Sc. | a 

| | Secondly. mixt, ariſing partly ſrom the ground f a 

55 and partly from the induſtry of man; as calves, 8 
lambs, pigs, milk, wool, SS. 4 
And thirdly perſonal ; as ſuch as ariſe from the 33. 
profits that acerue from the meer labour and indu. pat 
115 — - Do Re | ma 


§ 6. The tythes of orift.mills and corn-mills are 
bee Predial tythes, although they appear 8 
rather to be perſonal, and they ſhall pay tythes in ſeri 
kind ; . uuleſs the cuſtom be otherwiſe, . and they by 


be antient mills, and never paid ſrom time 1mme- tim 
morial-: for mills erected within time of mer pay 
ſhall pay. 1 ig 1 


8 J. Tythes are | alto diſtinguiſhed: into great 


tythes, ſuch as wheat, bay, Sc. and ſmall, 40 
wool, 


*% 
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wool, milk cheeſe, lamb, honey, Sc. and flax, CHAP 
when ſown in gardens, and all tythes growing in XXII. 
them ſeem to be ſmall tyrhes. | — 


8 8. All lands that have any yearly produce 
are by the common law ſubject to tythes. 


Spiritual or mixt perſons are alone capable of prefenbing 
preſcribing in Non Decimando, in diſcharge of f 550.80 
tythes; or a county, or part of a county, may plead | 
a cuſtom de Non Decimandoin reſpect of a particular 
tythe : OE „*** 


§ 9. Foreſts in the hands of the king, or his pete. 
leſſees, ſhall. not pay tythes; but diſafforreſted 
ſhall pay, or in the hands of his patentees. 

So parks diſparked ſhall pay, uuleſs there be a parks, 
Modus to pay ſome certain thing for all the tythes 
exprefly of that park's T9 ot 
A Modus to pay a ſhoulder of deer for the 
rw of the park is good, but if to pay it out of 
the ſame park, the Modus is gone: 


5 10. Abby lands coming to the crown by the . 
33. of Hen. VII. and given aſterwards to the king's . 
patentees, are diſcharged of tythes in as ample 
manner as the Abbots themſelves held them diſ- 
charged #4 ::; © at'S 7 


$ 11. And thoſe were diſcharged firſt by pre- 
ſcription ; ſecondly by compoſition. real; thirdly 
by bull or canon ; fourthly by unity of poſſeſſion 
time out of mind of parſonage and land. without 
payment of tythes : 1 


512. No preſcription is good if it be ſhewn that 


| it 
F En. 31 Hen. VIII. | 


200 © 
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CHAP. it begun fince the firſt of R. I. and therefore reli 
XXII. gious houſes founded fince cannot plead preſeripti- 
> on in diſcharge of tythes : by jt 


& 13. Unity muſt be Jufa, as to the title; not 


obtained illegally ; Ferpetua; from time immems. 


rial ; Zqualis, with the fee fim ple of the lands 
and rectory; and kbera, that is free from the pay. 


ment of all manner of tythes whatſoever : 


$ 14. And unity of poſſeſſion ſhall not be a dif. 
charge, if the abbot leaſed his lands at any time 


before the diſſolution, and his tenants paid tythes; | 


Or if it appears that his abby was founded ſince 
the firſt of R. I. or that the lands were ſince pur. 


chaſed by him, and he held them diſcharged a 


Abbot Appropriator : | | 
5 15: The vicar ſhall not receive tythe out of 


1 tor's glebe : - 


Vicars are generally entitled to all the ſmal 


. tythes, or rather to ſuch as they can preſcribe for, 


rector and vic ar, it ſhall be t 


Spoliation. 


or can claim by real compoſition: | 
If the right of tythes come in queſtton between 
ried by the ſpiritual 
court: | | 
$ 16. Where one parſon claiming under a dif- 
ferent patron takes away the tythes of another 


belong ing to that other parſon's church ; and not 


amounting to a fourth part of the value of that 


church; he may be ſued in a cauſe of fpoliation : 


But-if they amount to above a fourth part, an 


 Indicavit will lie; and this cannot be obtained be. 


fore the libel, nor after definitive ſentence: 
A nd if both parſons claim under the ſame pa- 
tron no Indicavit lies. DT ny COON 
„„ 8 17. If 


28 s Foo 


court : | 

Where payment is pleaded in diſcharge of 

es, if proof of it by one witneſs is not adnnt- 

ted, prohibition lies. 7 a TED 

$ 18. If any incidental matter of temporal jacidentai 
conuſance ariſes in the ſuit, it may be tried in the _ in 
ſpiritual court; provided the proof which is good 
at common law be admitted : 

But it is held, that if a perſon claiming as leſſee 

of the parſon, ſues another for tythes, and that 


| other s in bar a prior leaſe of the ſame © 
| tythes from the fame parſon, the validity of the 
leaſes cannot be tried there: - _ | 


819. Tythes may be claimed by cuſtom, of 
things in themſelves not tythable; as turf, brick, 
Oc. and ſuch cuſtom is to be alledged. | 


tythable; and where there is a majority of ſuch 


wood it ſhall-privilege the under wood 


| 517. If the bounds of pariſhes come into CHAP. 
queſtion, they cannot be tried by the ſpiritual XXII. 


Wood of above twenty years growth is not Wood, 


C.H. A r. XXIII. 


Of Proceedings in Suits for T pokes 
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Szet. I. RT a Winnt Suni in L d. 
agg B wood, all who ſubſtract, or TOW 
Tythes. "TR clergy from taking their tythes, are excom. 
i municated; and the antient practice was, to ſend 
out a monition againſt the pariſhioners, or ſuch of 
them as ſubſtracted their tythes, to pay them with- 
in a certain time, under the penalty of being 
pronounced to have fallen under the ſentence 
of excommunication : 
But now a citation goes againſt 2 as pay 
not their tythes, as in other ordinary cauſes, 


EEE 


P 
— > — — — — 3 — = — 2 
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c 
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5 2. On the day the impugnant is to appear, 
Offer of his proctor ſhould exhibit his proxy, and make 
value himſelf a party for him; and in prudence 1t 
would be proper for him to offer what his party 

it he has ſubſtracted) really thinks the full value 

of his tythes, with the expences already made: 


S5 3. And the promovent's proctor (if he doubts 
whether the ſum be the full value) ſhould accept 
it as far as it makes for his party; and pray time 
to conſult him whether he will take it in full pay- 
|: ment, or in part: 
h | And the judge ſhall give him to the next, 
* _— the court day after. 
$ 4. And 
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$ 4. And the ſum ſhould be depoſited with 
the regiſter at the acts, that it may appear to be 
a real offer ; ' although it is held, that if the ſum 
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be not clear, but accounts are to be ſettled ; deponted. 


that the offering a leſſer really, and promiſing the 
- remainder upon ſettling accounts is ſufficient: 
As alſo a verbal offer if the promovent refuſes _ 


expreſly to accept it. 


$ 5. If the promovent accepts the FOO on the 
day appointed: he ſhould pray that the impug- 
naut be condemned in the coſts. which the judge 
ſhall do; and then the proctor ſhall offer the bills 
of coſts, which the judge ſhall tax, and decree 
a monition to have them paid: 

And the value of the tythes in conteſt may be 
offered at any ume in the ſuit. 


5 6. If the promovent does not  atcept the 
ſum, but carries on the ſuit; and does not prove 
more to be due to him, than what was offered; 
he ſhall be condemued in the coſts made from 
the time the ſum was offered : 


9.7. Although i it has been held that an offering Value 4 


of the value of the tythes in general with the coſts , 
was not ſufficient, but that each particulat tythe 
ſhould be [| vecified ; and that the value ſhould be 
oftered ſpecifically for each f pecies; becauſe the 
promovent could commence his ſuit ſor each ſpe- 
cies: 

Yet the better judgments ate aga inſt this : 
However to be ſecure, and to avoid all diſputes 
about it, the value of each en . 1 
be tendered: 


5 8. The party offering the ſum is not to be 
p condemned 


; 
4 
1 
1 
10 
* 
# 
Ti 
Fe 
445 
- 
5 
. 
if 
; 4 
4 
a 
oF 
* 
7 
7 4 
55. 
14 
1 
= 
2 


102 Beneficial Cauſes. 


CH AP. condemned in coſts, when the ſum is accepted 


XXIII. by the other party; if he can prove that he offer. 
ee the ſum before ſuit was commenced ; and 
2 ofer-21o at, or after, the time citation was ſerved 
Jue, not to upon him: 1985 


in Colt. 8 9. And he muſt prove chat he offered it alſo 


at, or after the time he was cited, as well as be- 
fore, to prevent his being condemned in coſts; 
and if he proves this; the promovent is to be 
condemned in coſts made upon proving it; and 
in the other coſts : But if he did not offer it at, 
or after the time he was cited, but offered it be. 
fore be was cited; the coſts are to be moderated. | 


$ 10. If the ſum be offered after ſuit is con- 
teſted, the expence of definitive ſentence is to be 
added to the coſts; becauſe conteftation of ſuit 
requires no ſentence : Tp 


S 11. And if the promovent will not receive 
the ſum offered, he is to be condemned in coſts 
made from that time : And the impugnant con- 
demned 1n the coſts made before, and in that of 
definitive ſentence. 


g 12. The promovent's proctor intending not 
to take the ſum offered; ſhould accept it as far as 
it makes for his party; and ſhould alledge that he 
is ready to accept it in part; and ſhould give in 
his libel, and pray an anſwer. 

Impugnant 5 13. And it is held that upon the petition of 
ber pert? the promovent, the impugnant is to ſpecify for 
Dube the what particular tythe the ſum is offered; which 


Dum is of- 


fered, may be of great uſe if the impugnant pleads 4 
modus, or a diſcharge from a particular tythe. 


$ 14. When 


Benejcial Cauſes. . 

$ 74. When the libel is given in, before che CHAP. 

offer is made of the ſum in value for the tythes; XXIII. 

and tythes by it are demanded in ſpecie, for which 

by the cuſtom of the pariſh only a certain ſum is 

due; if the impugnant offers a ſum in groſs for 

the tythes, and the promovent accepts it, the 

impugnant ſeems to acknowledge the tythes to be 

due in kind. . | | 

85 15. So that in this caſe he ſhould offer the 

ſum due by the Modus for the tythes libellate ; 

And the promovent by accepting the ſum ſo of- 

fered acknowledges the cuſtom of the pariſh, ſo 

that here he ſhould be cautious how he does it. | 
$ 16. Where particular and ſpecifical tenders some Ten- 

are made, the promovent may accept ſome eee 8 

refuſe the reſt; . | thers rejeQ= 
And if they are made, after conteſtation,  he*® 

may have ſentence for thoſe offers which be ac- 

ceprs, and have the adverſary condemned in the 

coſts of that ſentence and what went before, and 

may ſue for the reſt : BE 70 
And if he proves more to be due than the ſum 

offered, he ſhall recover all his coſts; if he does 

not, he ſhall be condemned in the coſts. | 


$ 17. If the probatory term lapſes before the Nen prova- 
proper proofs are made; upoa an allegation that tory Terms, 
the cauſe is the cauſe of the church, and that it 
would be of highdetriment to it not to renew the 
probatory term: The judge ſhall aſſign new terms 
probatory in preſence of the adverlary's proctor 
diftenting and proteſting againſt it. 

$ 18. And this is done only when a clergyman, 
or his farmer, ſues for tythes which the unpug- 

48 12 e 


CHAP. nant denies to be due at all ; or alledges a certaiy 


TE XXIII. ſum to be due for them, and not the tythes in 
= kind : Not when the private e ar i r 


nod in 


Two 
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movent 18 concerned. 


An 1 As ſoon as ſentence is pronounced | in 
be coodem” cauſe of tythes, althou gh there be an appeal from 


that ſentence; yet by a ſtatute | the judge ſhall 
condemn the appellant in the reaſonable coſts of 


ſuit ; ſhall tax them, and compel the party by ec. 
cleſiaſtical cenſure to pay them: Taking ſurety of 


| the other party ta whom the coſts are adjudged, 


39 fully cited; and fo the bill not taxed in Pein of 


to reſtore the coſts to the appellant i in onle. the | 


_ paſs againſt him in the appeal. 


* 


8 20. But the party may appeal from the 
taxation if there was a nullity i in it; as if he was 
not preſent when the coſts were taxed, nor law- 


his contumac y 

Or he may appeal, if after it was taxed pw. 
perly, he was not e Wien to pay the 
ſame 

Or if * was too _ exceſs. in | the coſts, 
and they were too immoderate: | 


F 21: For every ſtatute that reſtrains or alters 
the common law is to be interpreted ſtrictly; 


and this only allows the taxing of * n 


8 
tioe: © the J 
Peace may 


21 the e or 4 ſum * Ware then two 


colts in ſuch ſuits: 1 


22. And by the ſame ſtatute if the perſon 
after definitive ſentence wilfully refuſes to pay 


; «dd ; Juſtices 
t 33 Hen. VIII, Seſt I. c. 12. And in as 521 Hee. 
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ſtices of the peace (quo unus) ſhall, upon Cr 
ertificate in writing made to them by the fad 2 
udge, commit the party, ſo refuſing, to the 

next goal; there to remain without bail, until 

ae find ſureties to be Bound in recognizance to 

he king, to perform the ſaid ſentence and judg- 
ment. mY, 45 ! „„ | "4 
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CHAP. 


CHA P. XXIV. 
Of Sequeftering of Benefices. 


Sr. 1. WHERE two reQtors, or vicars, har 
been inſtituted to the ſame benefice; 
the right to which is conteſted by them; or when 
one rector claims tythes out of a piece of ground 
in another's pariſh; 
Or where a living is any way diſputed between: 
perſons, ſo that the tythes are in danger of being 
loſt, or contended for by blowws 


deln 9 2. In theſe caſes, upon an allegation made by 


parih. the proctor of either party; the judge ſhall decree 
| ſequeſtration either to the church-wardens of the 
deer or to ſome indifferent perſons during the 

conteſt : | VVV 


. 


§ 3. But if one of the parties has been in 
quiet poſſeſſion of the living before ſuit was com- 
menced by his adverſary ; and ſuch poſſeſſion has 
been proved ; ſequeſtration ſhould be denied: 
Unleſs the antagoniſt ſhews that the cure is ne. 
glected, the fruits of that living diffipated ; and 
that there is a vehement p effengtion of their 
fighting about them. | 
Caution to S 4+ When ſequeſtration is granted, ſufficient 
be taken caution ſhould be taken from the ſequeſtrators to 
- fromSequeſ- | Lo Fr ' oblige 


tators, | 


» reftore them, or their value, 'to the perſon who XXIV. 
dall be found to have a right; and to render a. 
ccount of them, whenever it ſhall be required: | 
| 5. And if the cure be neglected, the judge Carate tobe 
all appoint a clergyman to ſerve the cure; and Tinte. 

hall order the ſequeſtrators to pay him a ſalary 

hich the judge ſhal ans: | 


$ 6. The ſequeſtrators ſhould take care that the Sequeſtra- 


he time of divine ſervice; that the pariſhioners 
1ay have proper notice of it: TNT 
| $ 7. The ſuit ended, the ſequeſtration is to be 


aken off, and the tythes, if they remain in ſpecie; 
r if not, their value to be given to the victor: 


e 


Ai CB -. 


Pre to be called to account for what they have compelled 
ecerved, and to be compelled to pay them e. 
celeſiaſtical cenſures 2 Is 2 Ig 


£8, Or if defer paying, the judge ma 
ſign over del Boat to 2 party OY —_ | 
may ſue them in the temporal courts upon them: 
And ſequeſtrations are granted in cauſes of 
dilapidations, and in many other caſes. 


©» CD CC» —_s 


n 

$ 

| End of the Beneficial Cauſes. 
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blige them faithfully to collect the tythes; and CHAP: 


equeftration be publiſhed in the pariſh church at prviithed, 


And if the ſequeſtrators refuſe to pay, they Sequeſira» | 


tors to be 


© H A, P. XV. 


Of Matrimonial Cauſes. 
cet of Sxct. 1. IF a man has contradted matrimo ? 
51 -peog © (et I but has not ſolemuized it in the fl 
of the church, and the woman denies ſuch con. 
tract; he may ſue her in a matrimonial cauſe, or 
cauſe of eſpouſals ; or, as it is ſonietimes called, 
a a cauſe of contract of marriage: 1 
X 112 2 A 1 tw. 4 
Inkitbition, $ 2- And if the promovent is afraid that during 
the ſuit the woman may contract or ſolemnize mar 
riage with any one elſe ; he ſhould have an inb+ 
bition inſerted in the citation againſt her, that ſhe 
ſhould not contract marriage during the ſuit with: 
any one elſe ; nor (if contracted) procure it to be 
ſolemnized: | e 
$ 3. And if he thinks or ſuſpects that the 
impugnant will marry a particular perſon, be 
may have an inhibition as well againſt the patty, 
and that particular perſon, inhibiting them to 
marry ; as againſt all others, inhibiting to do 
any thing to the prejudice or detriment of the 
_ cauſe pending the ſuit: | 
Refiiturion 5 4. If the marriage has been ſolemnized, and 


of Conjugal the man forſakes the woman, or the woman the 
man; they may fue in a cauſe of reſtitution of 


conjugal rites: | 
925 Adultery 


* 
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þ 
Adultery prevents reſtitution, unleſs a compen- CHAP. | 
lation, that is, the adultery of the oppoſite par- XXV. =, 
05 or a remiſſion of the crime be proved: And | 

o does cruelty, and ſuch cauſes as annul the 


: marriage from the beginning. | ; 
§ 5. If a man has folemnized matrimony with Divorce 3 
one, and afterwards marries another; if the law- 8 5 my - 
ſu] wife deſires to be reſtored to her huſband, ſhe n, and 
may inſtitute a ſuit in a cauſe of divorce from the ton of Con- : 
ie of the ſecond marriage, and of reftitution of il Ries. . 
ce conjugal rites. ” 8 N i | 
5 6 ol 
* 86. And this ſuit ſhould be inſtituted againſt : 
be man and ſecond woman that he married; for . 
Jentence of divorce is not valid againſt her, un- : 
 MD'els ſhe be cite: ne r 
ng And what is ſaid of the man will hold of the : 
u. woman. N | 
be $ 7. Or, if the woman in the ſecond marriage 9 
6 has a mind to have that marriage declared null, 0 
be he may ſue in a cauſe of divorce from the tie of . 
arriage; and, from the reaſons above mentioned, i 
ge here ſhould inſtitute the action againſt the „ 
» lawſul wife. © DT 
„s. If perſons under the age of twelve, be- perm W. 
to ing females, or under the age of fourteen, being cr 88 6 
Jo males but above the age of ſeven years, contract — - J. 
he and actually ſolemnize marriage with each other; _— | 
either of the parties may diſſent to the marriage, ; F 
F when they come to the age aforeſaid; ß ; 
ze £9. And this diſſent annuls the marriage, and 1 


of I chey may marry a ſecond, and ſuch ſecond mar- X 
riage ſhall be good; bur it is ufual to diſſent be- | 
17 | | U 5% Ei ' | 


no Matrimonial Caufes. 

| CHAP. fore witneſſes, and a notary public before the ſe. 

XXV. cond marriage ; or to ſue 1n a cauſe of nullity of 

marriage to obtain ſentence for its nullity ; al. 
though they may marry without it. 

After they 5 10. But if after they come to the age of 


TE twelve or fourteen years they ſhew any ſigns of 
kens of con- confent to the firſt marriage, by letters, by calling 
28 huſband and wife, and eſpecially by knowing 

| each other carnally, or lying together; they can. 


not enter into a ſecond marriage: 


Marraze And if either of them does; the other, upon ſc 
valid. proving the conſent, may obtain ſentence of d. I 
vorce from the ſecond marriage, and for the val. b 

dity of the firſt: _ | 
§ 11. And if the man be above fourteen at the Wl ** 
time of marriage, and the woman under twelve; * 


the man may diſſent to the marriage as well as the | 
woman: For the conſent ſhould be mutual to v m 
lidate a marriage; and the advantage of diſagree Wl or 


ment ſhould be reciprocal:  _ 8 

And ſo may the woman in the like caſe. ag 

Marriages 5 12. If marriage has been ſolemnized between Wl Pe 

within the perſons within the degrees prohibited, either Wi ln 

egrees pro- : . kr 
hibited. party may ſue to be divorced from the tie of mar- | 

- riage ; or rather ſhould ſue in a cauſe of nulliy * 

| of marriage. i 85 

Jaditation  $,13- If a man ſhall treat of marriage with a 

sf Marri- woman, or perhaps has entered into a contract in a 

oY. words of the future tenſe with her, and ſhe after- Ta 


65 wmwmuandas boaſts of being married to him: he may 
1 ſue her in a cauſe of Jadbitation of Marriage; and 
ſo may a woman in the like caſe. | pe 


5 14. As 
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K. $ 14. A im was ordained not 1 for 1 
of avoiding fornication, but for the procrratiat of 
TY children; if there be any et in either 
party, Hot on account of age, but through natu- Nulſſey f. 
ral impediments, ſo that they ate prevented from MATING. 7 F 
of having chitdten;.the 8 3 a Juft n 0 f 
of Wi of nullity of marriage, 'F 
1 § 15. If a man behaves cruelly and rials Separai I 
n. to his wife, by abuſing and beating her, ar per- and Board. "8 
| haps attempts her life by poiſon or other means; 
* ſo that ſhe cannot live in fafety with him; ſhe _. - ; 
z. may ſue him in a cauſe of mann from bed and 5 05 ! 
N 54 on account of eruclty. s 2 3 : 
| $ 16. And ſhe may ſue in the ſane manner | 8 
ge account of adultery, and ſo eg the man in 5 | 
; caſes vice verſa, 
e 8 17. If the parents or friends of a man or wo- 
man, who have been at any marriage contracted, "| 
cor ſolemnized between them; or have known or : 
heard of ſentence being pronounced for a marri- : 
age between them, from which there was no ap- 3 
n peal; or if there was, the appeal was deſerted; 1 
er hall (notwithſtanding their being preſent, or their ; 
. knowing of ſuch marriage) keep and detain the f 
y woman; fo that ſhe cannot be cued to auſwer 1 „ 6 
a matrimonial cauſe: SY | 5 ” 
2 $ 18. Or if ſentence upon a contract was pro- 1 
A nounced for ſolemnizing the marriage, and ſhe is 5 
* ſo concealed by them, that ſhe cannot be con- 1 
y vened for the ſolemnizing of it: * 
0 8 19. Or if they endeavour by threats and | 


* 
2 


perſuaſions to o prevail upon ber to deny her ma- F 
s . riage, 1 
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| CHAP riage, and to alienate her mind and affeQions fron 


XXV. her buſband : | 


i „ $20. In ary of theſe caſes the man may fie 
Impediment them in a cauſe of impediment of marria e; and 
of maruge. upon proof of the above facts being made, they 
are to be corrected, and puuiſnhed at the diſcretion 
of the judge, and to be condemned in the coſts: 
A woman in the ſame circumſtances may {ue 

likewiſe. © 1 1 4a 


Pafns 8 21. If any perſons have been clandeſtinely 
clandeſt- married without licenſe obtained, or banns hn 
publiſhed ; they may be proceeded againſt, and 
compelled to do publick peuance by the eccleſiz 
ſtica judge from his meer office, or office promo 
% . Th 

And by a canon f in force in this kingdom, 
ſuch perſons are obliged to diſcover the perſon 


1 marrying them, under pain of excommunication; 


and by virtue of auotber ] canon the clergyman 
ſo marrying them (if benęficed) ſhall be deprived, 
and if not degraded, | ing 


S 22. See the TIrifþ ſtatutes the 9 Gul. 3. e. 
Xxviti. The 2 Ann Seſſ. 1. c. vi. in part 6 Ann. 
part of c. xvi. 8 Ann, part of c. iii. 12 Geor. I. c. ii 
9 Geor. II. c. xi 19 Geor. II. c. xiii. 23 Geor. II 
c. x. againſt ifuermarriages with papiſts, and clau- 
deſline martiages, | | | 


ware" * „ a 


F Can. 5 of Anne. 
t Can. 52 Car. J. 
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Of Proceedings in Cauſes of Jactitation of Mar- 
: nage. a 
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SECT. I. (CAUSES of jaditation of marriage Canſes of 
A are plenary cauſes ; and are of the Ja&iation 


* ſame nature of cauſes of defamation; with this e 1 
| difference, that the impugnant may be compelled | 
n to anſwer the poſitions of the libel; which can- | 
Th not be done in cauſes of defamation : Becauſe 
n; vo perſon ſhould be compelled to criminate him- 
1 fel. 3 8 
0 § 2. And if the promovent proves that the _ | 
party accuſed had boaſted of his or her being 1 ng 
. married to the promovent; and if the party does | 
„not juſtify it by ſhewing the marriage, ſentence 5 ö 
in is to be pronounced for the promovent: And j 


l that the impugnant raſhly and unjuſtly boaſt — | 
ed of ſuch marriage ; and perpetually filence is to 


" be impoſed upon him, and he is to be condem- N 

ned in the coſts. e e 3 

6. 3. If the impugnant intends to juſtify the Js... 
jactitation, he may on the day aſſigned him, or inn 5 

his proctor, to anſwer the libel, before conteſta 1 

tion, give in his allegation; alledging the mar- "| 
riage inſtead of an anſwer ; and under a proteſta- $4 

| | tion 
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Fi CHAP. tion of the nullity, ineptitude, too great gener- 


WW, XXVI. ality, obſcurity, and undue fpecification of the 
id libel ſhould conteſt it negatively. _ 


$ 4. The promovent ſhould accept this allegat. 
on as far as it makes for his party; but as far a; 
it makes againſt him ſhould diſſent by denying i 

to be true. l „ 


8 5. For ſueh an allegation propoſed frees the 
promovent from the burden of proving the jadi. 
tation: For if the impugnant does not prove bi 
juſtification, ſentence is to be pronounced again 

| him, that he bas failed in the jnffication, tha, 
the promovent has proved his libel, and f. 
lence is to be impoſed upon the impugnant; and 


4 1 i ; E's | , | | y 13 | . =Y Tp : CC! 
8 6. But if he proves his juſtification, ſentence ch. 


is to be pronounced for him, that the promo vent no 
bas failed in the proof of his libel; and alſo ſen: to 
tence given for the marrriage alledged: And a 
the promovent is to be eondemned in coſts. 


matter. 8 7. A defenſive matter, by way of juſtific» Wl me 

tion, may be alſo given after conteſtation of fuit; ¶ ca 
but if it be contrary matter, it ſhould be propo- Wi juc 
ſed before the publication of the depoſitions of in 
promovent's witneſſes upon the libel ; That the 
exception, that directly contrary matter is not to 
be propoſed after publication, ſhould have no ll PN 
place; although it is a queſtion, whether in ma- W. 
trimouial cauſes, as they are favourable cauſes be 


ö ſuch matter may not be propoſed? 
wo Pe wo 8. And if he proves his juſtification, he is to 
=. be ablolved: Fs 
17 | And it is likewiſe held, that if he proves the 
5 | | N | marriage: 


marriage, altho' it be alledged after conteſtation, CHAP. 
he ſhall obtain ſentence as before * pronouncing XX VI. 
for that marriage; as if (as move) 1 it was — IE 


TT” IIS 


ged before conteſtation : pos i 


$ 9. But if in the libel neither the cer- cot 
tain time, or ou in which the words of jactita- Matter aſter 
tion were ſpoken are mentioned; but ſore time WO 


the in general, as ſuch a month or months ; contrary 

Gt matter may be propoſed; becauſe before publica- 
by tion the unpugnant could not defend himſelf 
ot WW: cainft ſo general an allegation; Which be may 

2 do aſter publication. 1 5 

ad $ 10. For inſtance, If the. witnelſes {wore that 


the words were ſpoken in a certain place, at a 
certain time; he may prove that he was in ano- 
ther at that time; or that ſuch words were 
not ſpoken at that time; or that he was married 


to the premevent before that time. 


$ 11. It is the opinion of ſome, that the im- Suit for 
pugnant may, during the ſuit for Jactitation, com- 
mence a ſuit for his marriage, in a matrimonial 
cauſe, againſt the promovent, beſore the ſame 


„ Wl judge, or another; and not alledge * ry 
| in juſtißcation as before : e 
e | | | 

0 $ 12, But this at leaſt argues malice in the im- 


pugnant, and an intention to load his adverſary 
with great expences: And it was formerly held 


improper, becauſe. two contrary ſentences may 
be pronounced in ſuch caſe by the ſame Judge. 5 


- CHAF 
©: Se, 6. * 8 ; . 
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Inhibition. 


Intimation. 


n A , e 
© Of Proceedings in Matrimonial Cauſe, | 
Sxer. I. JF the promovent imagines that the 


| impugnant will contract, or ſolem- 
nize marriage, with ſome one elſe, while the cauſe 


depends; he may have an mhibitiorf inſerted in 
the original citation againſt the impugnant to pre. 


vent it; and allo an intimation in general, againſt 
all others, with an inhibition inhibiting them to 


do or attempt any thing to the prejudice of the 
* cauſe, under the penalty of the law, and con- 


tempt thereof : 


$ 2. Or rather a particular intimation and inhi- 


bition ſhould be publiſhed in the pariſh church of 
the party at the time of divine ſervice to that 


purpoſe ; either the time the citation was ſerved, 


or before the return of it: | 

nd then any perſon ſolemniziug marriage 
with the party after that, may be puniſhed for con- 
tempt : Becauſe his knowledge of that cauſe de- 
pending is preſumed; and he could not be pun- 
iſhed before ſuch inhibition was publiſhed, if he 
was ignorant of the cauſe. 1 


8 3. If the party ſuing in a matrimonial cauſe, 


ſees that the impugnant is concealed, or has ow 
| "IP 


bh _RPq+& I) oe 
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and neighbours. | Dos 

8 4. And if upon ſuch citation the party is not 
to be found, a citation by ways and means ſhould 
go; and upon its being executed and certified 


the party ſhould be excommunicated, and de- 


nounced as ſuch in the pariſh church. 
8 5. And a week or two aſter ſuch denuncia- 
tion, the promovent or his proctor ſhould alledge 
that all poſſible diligence had been uſed perſoually 
to cite the impugnant; and in pain of his contu- 
macy in not appearing upon the citation Vis ei 
Modis that he was excommunicated ; and de- 
nounced as ſuch ; as appears from the proper certt- 
ficate and denunciatory letters, which he ſhall 
exhibit: „„ 


MY YEK | k W 6: fa a C 
8 6. And notwithſtanding ſuch excommunica- : 


tion and denunciation, that ſuch party lies con- 


cealed, or has left the kingdom to delay juſtice 


and to avoid the ſuit; and that his witueſſes are 
ſo weak and iutirm, that their lives are in danger, 
and that through length of time, and infirmity of 
age, they may forget the words of the contract. 


9 7. Whereupon he prays that the impugnant pi 
be cited by publick edi (to be affixed on the fe. 


doors of his pariſh church; or the publick change 
where merchants reſort) to appear within a certaiu 
time (not leſs than thirty days) to anſwer the pro- 
movent in a matrimonial cauſe ; to ſee a libel given 
in; a term aſſigned to prove it; witneſſes produ- 
ced, ſworn and examined thereon; publication of 
=: their 


the kingdom ; and is afraid that his witneſſes will CHAP. 
die before they are examined; he ſhould have XXVT 
ſuch impugnant ſought after in the uſual place of "SY 
his, or her abode, among his, or her relations, ge! 


« . c 


F 


R U orgt 16 
6 - 
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9 i | | 
+ CHAP, their depoſitions; to propoſe his defence; or ex. 
* XXVII. ceptions; and to ſee. a term aſſigned to hear ſen. 
tence, and ſentence pronounced; and to be pre. 
ſent, and attend every court day until definitive 
ſentence be given: | | „ 


£8. And an intimation ſhould be inſerted in 

the ſame citation, that the judge intends to pro- 

ceed (notwithſtanding the party's abſence, or r4 

ther contumacy) to each particular ſpecified as 
above: N | 


$g. And the citation being returned, the par. 

ty and the ſervice proved or certified ; the party 

. ſhould' be thrice called, and not appearing, pro- 
| nounced contumacious : And they ſhould pro- 

ceed to each particular in pain of his contumacy, 


5 10. The certificate of the original mandate 
ſhould be continued from day to day, that there 
be no diſcontinuation in the cauſe f. | 


$ 11. But the ſafeſt method would be (after the 
witneſſes are produced, and examined) to cite 
the party impugnant to ſome particular effects; 
as to ſee the publication of witneſſes; and to pro- 
poſe his exceptions againſt them if he has any, or 
any other matter he pleaſes: And alſo to ſee a 
term aſſigned for ſentence, and to be preſent at 
ſentence: with intimation as before. | 


». 


Commiſion S 12. If the witnefles cannot be produced in 
forexami- court, and a commiſſion for their examination 
witneſſes, be neceſſary, a particular citation ſhould go to 
i : cite the impugnant to appear before the com- 
44 | miſſioners at a certain place, and a fixed time, 2 


1 7 See Chap. vii. Sect. 13. 14. 


— Oo | 5 wu 
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jee witneſſes produced, c. with intimation as CHAP. 
| XXVII. 


before. | 
$ 13- Upon the promovent's ſwearing that the 


who are averſe to the marriage; and reſtrain her 
ia ſuch a degree, that ſhe is afraid to confeſs the 
truth; ſhe may be ſequeſtered ſome days before 
her examination to any matter alledged by him: 


§ 14. Or ſhe may be ſequeſtered during the 
whole ſuit, upon proper reaſons alledged: 
As upon her marrying another notwithſtanding 
the inhibition to the contrary; and the man and 
ſhe ſo marrying are to be puni ſned at the diſcre- 
tion of the judge: , 
IF when a woman is ſued by two for their 
wife: =} 
Or if, after ſentence be given againſt the mar- 


riage, and there is an appeal upon that ſentence, 


ſhe marries another pending the appeal: | 
Or upon the cruelty of an huſband ſhe may be 

ſequeſtered ; and depoſited in a proper place 

that is indifferent to both parties; at the ex- 

heney in all caſes of the party praying the ſeque- 
raw; - | 


$ 15. The promovent or his proctor (if ſhe is 


to be examined) may go to her at proper times, 
and read over the articles ſhe is to be examined 
ae to her, and admoniſh her to declare the 
truth: | | | 
And ſequeſtration is uſually granted on the al- 


| legation of the proctor, without the oath of the 


party. 


X 3 the 


eee 


"46-7 r r 


woman remains among her relations and friends, nns 0 


S 16. And ſhe is to be moniſhed to undergo 
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CHAp. the ſequeſtration, and (if the judge thinks fit) in- 


| \—— ſult. = _ 


Sequeſtra- be no exceptions againſt him; and if there be, 
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. CY . 


XXVII. hibited perſonally to marry another during the 


1 17. And perſons are uſually named on both 
the ſequeſ- ſides with. whom ſhe is to reinain; and the judge 


tration. uſually appoints one of them ſequeſtrator, if there 


_ the judge appoints one himfelf:- + - - 

Aud it is held in ſuch caſes, that the perſonal 

anſwer ſhould be taken privately, as the depoſiti. 

ons of witneſſes, and not drawn by the proctor. 

$ 18. But the woman ſolemnizing marriage 

during the ſuit, if the man ſhe ſo married knew us 
nothing of the ſuit; is not to be ſequeſtered : be. : 

| cauſe he ſhould not be puniſhed on her accouut, 


+ 


and for her tault „ 


$ 19. But if a general inhibition was publiſhed 
as laid down in the beginuing of this chapter, his 
knowledge of the ſuit is preſumed; and ſhe is to 
. be ſequeſtered]. ':o i tf. | 
ryag 774 20. If a perſon inhibited marries another, 
gener While the matrimonial. ſuit depends; as ſoon as 
Lontempt. the judge has knowledge of it, he ſhould proceed 
againſt him''for contempt: for the contempt is 

the ſame, wh@her the contract be proved, or 
/ oy ge ST WO * 3 oe | 


, - 21. And if proctor or advocate adviſed ſuch 
marriage, he ſhould be ſuſpended at the diſcre- 
JV HS; oo 
The coufeſſion of his client is juſt and ſuffici- 

ent evidence of his adviſing it, and cauſe for his 
ſuſpenſion ; unleſs he purges bimſelf from ſuch 


fc] 


£22. 1 


522. It is queſtioned whether that marriage CHAP. 
izndeſtinely ſolemnized during the ſuit be valid; XXVII. 
od it _ would' be the moſt effectual ſtop to aach 
proceedings, if ſuch marriage were annulled: 


$ 23. But how far the 33. of Hen. VIII. Sel. 
1. c. vi. + interferes here, will appear from the 
words of it; which are © that all marriages cou- 


ec tracted between parties not prohibited by 


« God's laws, being ſolemnized in the face of the 
« church; and conſummate with bodily know- 
« ledge ſhall be good and lawful notwithſtanding 
« any precontract beſore the time of this marri- 
1 age without conſummation.“ a 


8 24. Witneſſes may be produced after publi- —— 
cation (without an allegation that they came ſince gueed aftes 
that to the knowledge of the party) at . time Publication 
in the ſuit e 


And though ſentence be pronounced, and the 
impugnant diſmiſſed; yet the promovent may in- 
ſiitute a new cauſe from the ſame contract, or 
another; and produce the ſame proofs, or others 
that he knew, or did not know before: for this 
is a privileged and a favourable cauſe. | 


$ 25. In every cauſe in which the wife ſues the Am 
buſband.: -or the huſband the wife ; as ſoon as it 
appears to the court that marriage was ſolemuized 
between them; the proctor for the wife ſhould al- 
ledge that the marriage appears, and pray that the 
expences of the ſujt and alimony be aſſigned ner: 


$ 26. The judge (the proctor giving him a 
ichedule of the expences, and the adverſe proctor 


having 
| tf 32 Hen. VIII. c. xxxviii. En. 
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ap, having a copy of it, that he may make what ob. 
7 jections he pleaſes to it) ſhall tax it. | | 
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Taxing we § 27. And afterwards (the circumſtances of 


Expences 
and 
mony. 


the huſband appearing) ſhall aſſign her alimony 


according to the huſband's condition, at a certain 


ſum per week, to be paid during the ſuit, from 
the time of the ſervice of the citation; unleſs it 
ſhall be otherwiſe decreed by the judge : 


S 28. And it is the moſt juſt way to aſſign ali. 
mony from the time citation was ſerved, or re. 
turned; and not from the time it iſſued : Becauſe 
it may lie ſome time without being ſerved : 
And the huſband may alledge his poverty and 


prove it, if the taxation be too great. 


S 29. The proctor for the wife ſhould alledge, 
and propound in the libel, the money or ſubſtance 
given as a portion with her, and the value of the 
huſband's aſſets and poſſeſſions, that it may ap- 
pear to the judge what alimony he is to aſſign her 
from the huſband's perſonal anſwer which may be 
had to the libel: 5 5 


5 30. Or his neighbours may be examined wi 
Voce in a ſummary way with reſpect to his circum: 


ſtances; and the judge ſhall aſſign a third, or at 


leaſt a fourth part of the yearly value of his real 
eſtate : or if he has none, he ſhall be taxed accor- 
ding to his dignity, and the common fame of his 
perſonal fortune; and a monition ſhall iſſue for 
the payment of the ſum taxed. 


$ 31. And although the huſband alledges that 
his wife is an adultreſs, or that ſhe had elſewhere 
to maintain the ſuit, and to ſupport berſelf, and 
although his witneſſes produced prove this: yet i 


1s 
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5 held by ſome that notwithſtanding all this, ali- OH Ap. 


nony ſhall be aſſigned, unleſs they had concluded 
. = cauſe ; for that nothing is proved as long IIVII. 


of any thing can be objefted on the adverſe fide, 
yr before ſentence, but guere ? 
ain | | F I | 

on $ 32. If the promovent, in a matrimonial cauſe, 


all prove the contract by one witneſs beyond all 
xception, and the treating upon it by others: or 
recognition and acknowledgment of the contract 
py both the parties preſent by two witneſſes: 


5 33. Or if one of the parties be abſent, if the 
reating of the marriage be proved: or if he 
proves a contract in words of the future tenſe by 2 

itneſſes, and the treating upon 1t by the ſame or 
other witneſſes. ; h 

$ 34. if he proves a marriage in words of the 
preſent tenſe by two witneſſes, and ſuch proofs 


re invalidated by lawful exceptions unknown to 
he party producing them : | | 


$25. Or if his witneſſes proved of no uſe by Adverſary | 


. . | d 
eaſon of a prior contract, or marriage, or a ſub- i e | 
% equent marriage ſolemnized during the ſuit : obtaining 


In any of theſe caſes his adverſary is uſually 
ondemned in the coſts expended by him. 


$ 36. And if the treating of the marriage, and Promovent 
be giving and receiving of a ring be proved; the. 
judge uſually abſolves the promovent from the 
coſts of ſuit. V 


837. When ſentence is pronounced for a mar- Sentence 
lage; the impugnant ſhould be cited to ſhew erecated 
auſe why ſentence ſhould not be executed: and 
It 5 aft er 


* 


XXVII. 


— 
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+» after ſentence is ordered to execution, a monitioi 
CHAP. . 2 | | L 1 2 9 2 
iſſues againſi the party to ſolemnize ſuch marriag 
within a certain day appointed therein; or to ap 
ar the court day after to ſhew cauſe why * 
ſhould not be excommunicated. 


| Meoition., 5 38. But the preſent practice is, that after the 


time for appealing lapſes, a monition be iſſued 
gaiaſt the party, to ſolemnize the marriage within 
a fixed day after he be ſerved with it; under pe 
nalty of excommunication pronounced upou hin 
in ſuch monition in default; if ſuch marriage be 
not ſolemnized within that time: and an order 
for denouncing him excommunicated in that ca: 
C is contained in the faid monition. 8 


Marriage 8 39. And the party requiring the ſolemnial 


mac. tion of the marriage ſhould procure a licence for 


it; and the adverſe party ſhould be applied to ap- 
point a day for the celebration of the marriage: 
and if he will not, the promovent ſhould appout 
one, and ſignify it to the impugnant, if to be 
found; or otherwiſe proteſt- concerning it before 
ZN witneſſes. 85 


$ 40. And on the day appointed he ſhould 90 


to the church where the marriage is to be ſolen- 
nized and ſhould have the clergyman ready, and 
wait the coming of the impugnant; (who not 
coming) the promovent ſhould proteſt before vit. 
neſſes concerning his being preſent ; and diligence 
in endeavouring to have the marriage ſolemnired. 


Retora of 8 41. On the day afligned to return the mo- 
Mon: nition, the ſervice of it being certified, and (for 
the greater ſecurity) the other things as _— 
5 | | being 

7 Sect. 39. 40. 


\ 
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being proved by the party; the party impugnant CH AB. 


_ jot appearing to alledge any cauſe why he did XXVII. 
* dot ſolemnize the marriage is in penalty of his con 
K macy to be excommunicated : and aſterwards BY, 


o be proceeded againſt as in other cauſes. 


8 42. Or, as it is at preſent, forty days after he 
has been denounced excommunicated according 
o the tenor of the monition ; the ſervice of it 
ould be certified, and the denunciation of the 
party proved. | 


* § 43. The proftor ſhould alledge that he 1f Coatu- 
* ood out excommunicated for forty days, and eee. | 


pray that the judge may fignify for the writ De municated. 

xcommunicato Capiendo ; and if the party be im- ; 
priſoned upon it, and alledges that he is ready to 
olemnize the marriage, the judge or his ſurrogate 


| all go to bim to adminiſter the oath for obeying 
1 he laws eccleſiaſtical ; or ſhall grant a commiſſion 


or. that purpoſe : and he ſhall be abſolved only 
o a day certain; and ſufficient caution ſhall be 
taken from him for the performance of the mar- 
riage. | 


$ 44. Nut if after he is at liberty he will not 


f olemnize the marriage; it is a queſtion whether 
6 the judge can by virtue of the former excommu- 
Þ nication and denunciation write for the writ Ds. 


Excommunicato Recipiendo ; as he was only abſolved 
to a day. | PE os | | 
Or whether he is to be moniſhed, excommuni- 
cated, and denounced as before ; and this 1s cer- 
tainly the ſafeſt way : „ 
And the judge may aſſign over his bonds to the 
party injured. 8 . 1 


Matrimonial Cauſes 


CH A P. XXVIII. 


Of Cauſes of Livorce. 


ö JN cauſes of divorce, and nullities d 
S !ucr. I. *matrimony, ſentence ſhall not be 
Sentence i" pronounced upon the ſole confeſſion of the par 
Divorce. ties, however taken upon oath : And circus 

. fpeRtion and caution ſhould be uſed in ſifting ou 
1 truth by the depoſitions of witneſſes; or 
other lawful means; for it often happens that 


perſons willing to ſeparate make confeſſions for Pi- 
1  _ that purpoſe f. « 
—_ $ 2. And it ſhall be inſerted in all acts of ſw iſ be 


1 Parties ſe- 3 
„ — * tences for feparation @ Thoro et Menſa ], that the 
to mann, parties ſhall not marry, but live chaſtely dur 
during each ; 8 5 5 T0 
others Each others life; and ſufficient caution and ſecur: 
Lives: ty ſhall be given (before ſentence be pronounced) 
by the party or parties requiring the divorce tha 
they will not tranſgreſs ſuch prohibition, 


$ 3. If the impugnant proves that the promo 

* compeaſat- vent likewiſe committed adultery, there is 3 

118 8 compenſation of the crime: and there ſhall be no 
. ſeparation. | 5 

N $ 4. Or 


* See Can. 53. Car. J. 
+ See Can, 55. Car, I. 
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£ 4. Or if the impugnant proves that the pro- CHAP. 

ovent had knowledge of the erime committed; XX VILE | 
or was probably acquainted with it, and after 
ards was reconciled to, and had carnal know- Se ter- | 
ledge of the party; no ſentence for ſeparation 
ſhall be given; becauſe the injury was forgiven. 


§ 5. Such is a probable knowledge, as if the 
huſband fofpeRting the wife accuſed her, and ſhe 
onfeſſed the crime: „ 
Or if the witneſſes produced told the hufband 
Jone time before the fuit was inftitured, that the 
were eye- witneſſes, and could fwear to the fadt. 

Or if the buſband caught her in the act of 
adultery. | F 


| § 6. In cauſes of divorce for impotency upon 
2 petition of the party alledging the defects - dhe N 
or judge may compel the man (if he be the perſon ä 
Mat alledged to be defective) to appear in a certain 
place; and ſubject himſelf (if the defects be viſi- 


ble) to the inſpection and examination of ſkilful 
perſons, phyſicians, &c. who ſhall (having firſt 
been ſworn diligently to inſpect) return the de 
fe or diforder tio the court, and that it is in 
their opinion incurable ; if they thiuk ſo. 


$ 7. It ſhould be alſo alledged on the part of 

he woman, that ſhe is young, fit for procreation 

of children, and that they lived, and lay toge- 

ther for three years; and although deſirous of it, 

yet the was never known by her huſhand. ” 


8 8.Put if the impotency appears immediately 
tree years continuance together is not neceſſary. 


Fs $9.1f 
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Matrimonial Cauſes. 
CHAP. $9. If the defects do not appear plainly, ſhe 


XVXVIII (beſides the allegations mentioned) ſhould a. 
w—— ledge that ſhe is a virgin. untouched, and not 


? 


33 9 


known by any one. 


% S5 10. And to prove this, midwives and expe. 


bor nullity, rienced matrons are to be produced, and ſworn t 


inſpect her, and if they return upon oath that ſhe 
| is a virgin, upon the concurrent circumſtances of 
her being young, and living together for thre 
years, Gg. ſentence ſhall be pronounced tor ti; 


The End of the Matrimonial Cauſes. 
| ee e eee, , 


Wills and Teflaments. | 


—— — 


'E H A F. Nik. 


of Wills and Teflaments., 


i 


Szcr. I. A "Teſtament is the juſt ſentence of Teaument, 
| | our will concerning what we would 

have done with our ſubſtance after our death, to- 

gether with the appointment of an executor: and. 

it differs from a will or codicil in the appointing 

an executor, for this is eſſential to a teſtament. 


§ 2. Codicils are for the explanation or altera- coaicits, 
tion of ſomething in the teſtament, or the addition 
to, or ſubſtraction of. ſomething from it: and 
there may be as many as the teſtator pleaſes, if not 
contrary to each other, 1 . 5 


$ 3. If in two codicils (it not appearing which 
was the laſt) one and the ſame thing be deviſed to 
2 perſons; it ſhall be divided between 
them. | 8 of 


$ 4. Lands may be deviſed by will without ex- Lands de- 

ecutors ; and they ſhall be in writing figned by 

the party deviſing them, or by ſomebody by his 

directions; and atteſted and ſubſcribed by three 

or more witneſſes in his preſence : and no deviſe 

of lands, &c. ſhall be revocable but by will or 

codicy in writing, or other writing declaring the 

lame ; or by burning or cancelling the ſame val 
V the 


* 
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CHAP. the teftator, or in bis * and by his Gras 
XXIX. tions f. 


— 
And deviſes of lands, tene mente or beredics 
ments are not cognizablein the eccleſiaſtical court, 


wetumens, 8 8. Teſtaments ſhould be adviſedly and deli 
adviſebly to berately made; the teſtator ſhould be Compn 


de made. Mentis, & ſui Juris; his will ſhould be indepen. 


dent, without fear, fraud or coercion: it is ambu- 
latory to his death, ſo that no manner of expreſ. 


ſion in his will ſhall diſenable him from N 
another. 


The civil law requires ſeven vine to a teſta. 
ment; but with us two are ſufficient; except to: 
will deviſing lands. | 


Wills Nun- g 6. Wills are written or Ir nuncupative, Nuncups 


Ae tive wills are not good where the eftate bequeath 


ed inthem exceeds the value of thirty pounds; 
unleſs it be proved by the oaths of three witneſſo 
that were preſent at the making thereof. 


5 7. Nor unleſs the teſtator, at the time of i in 
being pronounced, bid the perſon preſent, or ſome 
of them, take notice that ſuch was his will, 
or to that effect: nor uuleſs it was made in the 
laſt ſickneſs of the deceaſed, in his own houſe; or 
where he reſided for ten days before ; unleſs he 
was ſurprized and taken ſick from home 4 


$8. And no teſtimony ſhall be received to 
om ſuch nuncupative will, after fix manths pals 
rom the time it was ſpoke ; unleſs ſuch teſtimony, 

| or 


+ See the 1ri/h Stat. of 7 Gul: 3 Seſſ. 1 e. 12: 29 Car. 2c. 


$ 7 Gul. z ut antea, 


Wills and Teflaments. 


within fix days after making faid will. 


= . 35. No probat fhall be given of fuch will gill 
fourteen days from the teſtator's death expire; 
Ji. nor unleſs citation iſſues to call the widow, or 
next of kin, to conteſt the ſame if they pleaſe. 
= And no will in writing concerning a perſonal 
ef. eſtate ſhall be repealed, or otherwiſe altered, or 


changed by a will by word of mouth only ; unleſs 
it be committed to writing, read to, and allowed 
of by the teſtator, and that proved by three wit- 
neſſes at leaſt. A bo” | * 


$ 10. As to the method of granting adminiſtra- 
tions in caſes of inteſtacy, and alſo the method of 
diſtributing inteſtates eſtates, ſee the ſtat. 28 
Hen. 8. c. 18. 10. Car. 1. Seſſ. 3. c. 10. J Gul. 3. 
Sef. I. c. 6. with the reading thereon in Robbins's 
abridgment 7. | 


No witneſs that is legatee can be admitted 
ſuch without renouncing his legacy, and leaving 


e ſuch renunciation with the regiſter. See the late 
, is ſtatute 25 Geo. 2, cap. 11. 5 

Jr T 21 Hen, 86. 5+ Eng. 43 Elis. e Eng. 22 & 23 Car: 2+ 
0 

is 

. 


CHAP, 


or the ſubſtance of it, was committed to writing CH AP. 


—— 


fry 


-m - 
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Oath of © . 
enn 1. A 


Proving in 
Common 
Form. 


Invetory. 


0, 


\ 


0 


. 
Of Teftamentary Cauſes. 
the oath in animam domini is pro. 


hibited proctors; the executor 
ſhould perſonally exhibit the teſtament ; or if not 


able to attend, ſhould procure a commiſſion to 


ſome perſons to adminiſter to him an oath that 
he beheves it to be'the true laſt will and teſtament 
of the deceaſed : that he will pay the debts and legi- 
cies according to law, as far as the aſſets extend} 


$ 2. And that he will have.the aſſets appraiſed, 
and a true inventory formed of them, and retum- 
ed within a certain day, which the court ſhall 
appoint : And letters of adminiſtration ſhall be 
granted to the executor, and the judge ſhall af 


fign him a day for returning an inventory. 


This is proving a will in common form, and it 
may be queſtioned at any time within thirfy years 
$ 3. An inventory is a deſcription of the goods 
and chattels of the deceaſed, valued by four w- 


different perſons' of the neighbourhood, two of 


which ſhall be at leaſt his creditors, or legataries; 

and it 18 to be begun within thirty days _ 

| | the 
7 Can: 78 Car. 1. 


Teflamentary Cauſes. p i 1 3 3 
the opening the teflament, and finiſhed within CHAP. 
remote, within one year: And no executor is wy 


$ 4. Proving a will in form of law is done by proving in 
citing the widow or next of kin to be preſent formotlow 
when the will is exhibited ; witneſſes produced, 
admitted, ſworn, and examined upon it; their 
depoſitions publiſhed, and the validity of the 


* 


teſtament pronounced for: ,, ?ᷓ] 
And in this caſe the executor is not to be com- : 
pelled to prove it any more. 28 b 


$ 5. An adminiſtrator, where a perſon died in- Adminiſtra- 
* . tor. 8 

teſtate, is 30 ſwear, that he believes there was no 

will hefore he can take adminiſtration; and that 

he will give in an inventory (as before in the caſe 

of an executor) and he is to give ſufficient ſecu- 

rity ſor his diſtributing the aſſets according to law, 

and giving in an account: F 


86. And although a day is affigned bim to give May be 
in an inventory and an account; yet it is held, peg 


that an executor of adminiſtrator may be com- 


pelled to do it before that day, by a legatee; next - 
relation, or ereditor. 323 5 


337 r O93 $3 =: 34 "Oe | 

9 7. Before a cauſe of temerary adminiſtration Temerary _ 

be jy te the executor or adminiſtrator intend- Admin mw OW 

ing to ſue, ſhould ſhew the perſon to be ſued his 

letters of adminiſtration ; and before witneſſes de- 

fire him to give up the goods of the deceaſed, 

which he has in his hands, that they: may be ap- 

plied to their proper uſes. „ | 
$ 8. Aud if he will not give them up, the-exe: 1 
| 4 | cutor | 
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CHAP. 
— {wer articles at his promotion. 


Tefamentary Cauſe 


cutor.or adminiſtrator ſhould ſue bim in a cauſe 6 
temerary adminiſtration, or may cite bim to an- 


$ 9. The nature of the ſentenee in fach eaſes iz 


Sentence in 

Aim? that ſuch a perſon is lawful executor of the de 

tien. ceaſed; + that the impugnant hindered the execy. 
tion of the will by temerariouſly aqminiſterin C 
and detaining ſuch and fuch goods of the deceaſed; t 
for which he is to be pronounced to bave fallen 
into the ſentence of excommunication pronounced BW . 
by law.z and to be excommunicated : And, he i; - 
to be denounced as ſuch, and proceeded againſ ho 
as againſt any other excommunicated pert , ad WF + 
to be condemned in the coſts. f I; 

Intimzrion, & To, If an executor about to prove a wii in 


Diſfent ing 


to the] Ge 


dition & 
the preroga- 
_ live, 


proper form is afraid that the impugnant will ab. F 
ſent himſelf, and prove contumacious, and ſo JI 
give great delay: And if his witneſſes are of pr. Y 
carious lives, he ſhould inſert in the original cits. le 
tion an intimation, that whether the impugnam Wil © 
appears or not, the court will proceed in the 1 
cauſe, and in his abſence in penalty of his con. P 
tumacy: And intimations of the ſame kind ar th 
inſerted in many other teſtamentary cauſes. L 

al 


$ rx. If an executor or adminiſtrator be called 
before the judge of the court of prerogative in any 
teſtamentary cauſe : Or if the next of kin having 
a right to the adminiſtration, be cited to accept h 
or refuſe it; bis proftor may appear under a pro- ti 
teftation of not aſſending to the judge, and alledge WW it 
that the juriſdiction of the court is not ſufficiently f 
founded; for that the deceaſed did not die pal. fe 
ſeſſed of Bona Notabilia in any dioceſe or peculiar, WW a 
but that in which he died, | ti 

| 5 12. And 


Teflamentary Cauſes 835 

$ 72. And the proof thar he hid Nys Nein Gj4 yp 
Wall lie upon the promovent ; and the jmpagnant XXX. 
if the promovent proves 1 Aa be condemned 
in the coſts of N roof, and he obliged o 
, hog - mals 

Or the impugnant may plead that he 3s not 
obliged 10 obey the. mandate, unleſs the ju 1fdic- | 
tion of the court firſt appears. „ 

5 13. If a will be conteſted that is written out Exbibiting 


. N - Bree oy ' 1 
pre or ſubſcribed by the teſtator, and the 2 
witneſſes to it are dead: 
Or, if any inſtrument incidentally brought ian 

— * * 7 y n #713 * ©. 4 * 
be exhibited; (and the ſubſcribing perſons are 


ewe dead: e 
— § 14. In theſe caſes, if the party has any other 


hb inſtruments ſubſcribed by the ſame perions, or 

re. witneſſes, to which he can produce living witneſ- 

ſes: Then the proctor may exhibit them in proof 

= WJ of his allegations; and alledge that ſuch axe ſub- 

he ſcribed by the name of the teſtator, and of thoſe 
rſons mentioned in the firſt exlübits; and by 

ys the very lame hand with which the will, or the firſt 
exhibits are ſubſcribed; and this allegation is to 

be propounded jointly and ſeverally, as all other 
Alegre. 

ng | 1 15. And then he ſhall produce witneſſes to ro obta 
pt his allegation, and aſter publication, if his inten- 


0. tion be proved, and it appears that the ſecond in- 
70 ſtruments, or writings exhibited, were figued, and 


ly ſubſcribed by the perſons whole names are ſub- 
„ WH ſcribed and ſigned to the firſt exhibits ; he ſhall 
, alledge that he has ſufficiently founded his inten- 
tion by the depoſitions of the witneſſes, and ſhall 
FW _D _* 
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CH AP. refer himſelf. to them, and the exhibits aforeſaid, 
XXX. and the law: | 


Toene 8 16. And he ſhall | pr 7 that a compariſon be 
ton of hands made between ſuch wor 


(theſe particularly to 
ſpecified) in them; and ſuch words in the firſ 
exhibits; that is, the names ſubſcribed to both 
exhibits; by ilful perſons; ſworn faithfully to 
compare the ſame and to return their judgment on 
a day certain ; and the Judge half decree apo. 
dingly. . 0 


1 


$ 17. And four or fx of the raft moſt fil 
ful in writing ſhall be ſworn to that purpoſe; aud 
they ſhall' meet in a place indifferent to both 
pe with the regiſter to produce the exhibits 


. And the adverſary or his proctor may be 

_ ki to give any information to the comparz 

Judgment tors; and they are 'to return their Judgment 1 I 
writing ſubſcribed by their own names 

And this is to be exhibited on the day appoin- 

ted by the party praying the compariſon ; the ad. 

verſary diſſenting if the ſimilitude be confefſed; It 


not, accepting It as far as it makes for his party, 


Will endie- $ 19. If a will be written entirely i in the hand- 
. writing of the teſtator; or if it be written by an- 
. other, and ſubſcribed by him, and not publiſhed 
and acknowledged before ' witneſſes ; if it be 
proved by the executor, that it was found immedi: 

ately after the teſtator's death among his valuable 

papers, before ſuch an one could he written; and 

the comparators ſhall declare that it is the teſtator 8 


hand-writing; this ſhall be confirmed, 2 puny 
ith 5; 174 EIN VV „„ o ” Log 


; 
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f it be a will containi ng diſpoſitions among chil- CHAP. 
uren, or for pious uſes. WES + 


be 5 20. Or if one witneſs $ proves the will, andi 6 
e found by comparing the writing that it is ſigned 

4 by the teſtator's hand, It is ſufficient, 

It 

to $21. Or if it be proved by two witneſſes that 


the teſtator conſeſſed and declared that he made 
a will, without declaring the contents, or where 
it was; if the writing agrees to the teſtator's 
hand, it is held that 3 it ſhall be pronounced valid, 
eſpecially if it be a e n children; ; 
or for pious uſes, . 1 


—— , 


le 2 . . CHAP. 


- 
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— A Legatary not paid his legacy, and 
maycompel' te executor refuſing to pay hin 
Executor® through want of aſſets; or a creditor in ſuch ci. 
to account. 3 | v2 I 

LE: cumſtances may compel the executor to exhibit an 
inventory, and to render an account of the aſſeh 
he has adminiſtered. | f 


5 8. And the perſon requiring and bringing 
him to account ſhall not be condemned in coſts, 
unleſs he conteſts the account, and compels the 


executor to prove it. 


— _—_ 
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1 $3. A ee legatee, and a minor being: 

lexatee, or legatee, may ſue for an account by his curator or 

minor. guardian, which the court ſhall aſſign him; and 
the next of kin to an inteſtate may likewiſe con- 
pel the adminiſtrator to account, that the legal di 
tribution may be made amongſt them. . | 


Diftribution $ 4. And if the reſidue of the teſtator's fortune 
of Reñdue. He not at all diſpoſed of, and the executors arc 
5 left a particular legacy for executing the will; ſo 
1 that they are Nudi Executores: It is held that the 
# judge from his meer office may call them to an 
account ; or at the inſtance of thoſe intereſted, 

and order a proper diſtribution of ſuch reſidue. 
5 "$5. The 


N 
ls og 4 8 N 1 * 
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pear perſonally, unleſs the intereſt of the perfor 


vent 's intereſt firſt appears. 8 
5 6. And if he proves his intereſt, the impug- 


his not knowing it; and when the intereſt of the 
promovent is proved, he does not conteſt the 
proof, or take exceptions againſt the witneſſes: 
the reaſon why the executor muſt appear perſonal- 
ly is, becauſe he muſt ſwear to the truth of the 


8 ww Ra £5 fake 


his inventory and account ſhould be continued 
from day to day f, until proof of the promovent's 
being intereſted! be made; and that done, the im- 
pugnant may be excommunicated, if he does not 
obey the tenor of the mandate. 


may ſhew his bond or obligation, and prove it 


by one witneſs; or by his book, where he keeps | 


his accompts, if he be a merchant, and proves it 
to be his aecompt book. e 


In ſuch caſes full proof is not neceſſary, (for it 


$ 3. The executor called to aceount u muſt ap- 8 7 x 
citing him does not appear; and he - denies that SOIT. | 
he is intereſted: and his proctor exhibiting his n ape - | 
proxy for him ſhall alledge that his party is not j, | 

iged to-anſwer the citation, unleſs the promo 


nant ſhall be condemned in the cofts made upon 
the proof, unleſs he can ſhew ſome probability of 


5 7. The certificate of the mandate to exhibit 


$8. A creditor to prove his intereſt may al- Creditor | 
ledge that the teſtator was in debt io him, and fateref. 10 


being an incidental temporal matter) one witneſs 
to it 18 ſufficient. „ 


1 92 bz; | | ". $6." As 
| I See Chap, VII. Set. 13, 14. 
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' CHAP. $9. 4 the impugnant is cited to appear det. 


XXXI. ſonally to give in his account upon oath, infirmiij 
— vor other juſt cauſes being alledged and proved by 


Commiſſion 
for taking 


oa his proctor; a commiſſion to have him ſworn an 


Accompts- examination upon the accompt ſhall be granted 


Inventory / 


exhibited, 


and executed as other commiſſions; the adverſay 
being moniſhed to attend; and if he does not, Y 
ſhould be done in penalty of his contumacy. 


1 10. When i inventories are formed, the good 
and chattels of the deceaſed are to be appraiſed, 


and valued by ſome honeſt, perſons. of the neigh 
bourhood, and reduced into an inyentory; which | 


the executor or adminiſtrator ſhall (by virtue d 


the former oath taken by him, at the time adni. 


niſtration was granted) exhibit: 
But if he be cited to return an inventory, he 
then i is fpecially to ſwear to the t truth of it. 


* IF * One. i inventory hotbed by the party 
exhibiting it is to be left with the regiſter ; and 
-another ſubſcribed by the regiſter is to be given to 
the part: 

And this 1 inventory thus formed and exhibited, 
if the party ſwears it to be true, has full credit in 
every cauſe; and (as it is held) frees the exeentor 
from proving-the truth of it; or that the teſtator 


bad no more aflets; and the proof that he had, 


ſhall lie upon his adverſary. 120 
§ 12. If lands be deviſed to be ſold for . 


ment of debts or legacies; neither the mgney 


raiſed, nor the profits are reckoned the toſtators 
goods or chattels. | 


$ 18. A pany —_ intereſt i in the cats of 


the 
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the deceaſed can compel the .executor or . CAHP. 
trator before letters of adminiſtration iſſue under XXXI. 
the ſeal of the court, to exhibit an inventory up- 
on oath: And alſo at the petition of the ſaid par- ehe It 
ty at the ſame time, the judge may grant a com- ters of Ad- 
miſſion to certain perſons to appraiſe; and to re- . 0 
turn an inventory of the whole e eſtate of 


the deceaſed: 


$ 14: And à monition iſſues to ſome one in par- 3 
ticular, and to all others in general, poſſeſſing any or appraiſ- 
of the goods of the deceaſed to exhibit them to 40, rene” 
the appraiſers, ſor the purpoſe aforeſaid, under 
penalty of the law and contempt thereof: - 

And the commiſſion being executed, the in- 
ventory is to be exhibited, ſubſcribed at leaſt oW 
two of the commiſſioners. | 


et. 


KK 


75 2 . 5” 


58 1 5. In accompts the executor is e bim- Accompts 
ſelf with the value of all the aſſets ſpecified in the 
inventory; and the debts of the teſtator (ſuch as 
are paid and not paid to be fpcified) the faneral 
expences, the charge of proving the will, and 
the coſts (if any) of recovering or defending the 
goods of the teſtator are to be deducted out of 
this, that it may appear what ſums remain ungg- 8 
miniſtered i in his hands. a n 


98 66. Although- an inventory be vetarned, and | 
an accompt given in at the meer office in the ab- f 
ſence of the party, yet the executor. may be cited, 
at the inſtance of any one properly concerned, 10 
return a true and full inventory of all the goods of 
the deceaſed ; and perſonally to render al account 
of his adminiſtration ; and be is jo do, hat unde | 
A a _1 


s 
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I CH Ap. oath if required; and he may exhibit the 


done when exhibited in common form: But f 
. muſt be full and perfect; and if it be not, the pary 
exbibiting it may be proceeded againſt for perjuij 
as he ſwears it to be a true and full inventory: 


And the adverſary may reprove and objed 
againſt this inventory, although it has been doubt. 
ed, whether he could do ſo after demanding hy 
_ oath upon it, that is, the executor's oath. _ 


i ” _ -_ — 2 on 
— —— . 12 _ 
— - — 4 2 

—— 2 = 
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r 
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$mall sum, f 18. Small ſums, not excceding forty ſhilling, 
— wal be allowed the executor ages ENS date. 
ond: e e D54 
| And an allegation from his proctor (as he the 
executor ſwore before to the truth of the account) 
that he expended ſuch ſums is ſufficient, without 
the executor's appearing again, and ſwearing that 
he did ſo: 7 EG bod 10% 
But if be divided , fraudulently great ſums into 
ſmall ſums, he is not to be allowed them. 
Debts of ths § 19. In charging debts of the teſtator which 
0d proved he paid, he imuſt prove that they were laufi 
iezal. debts; which may be done by ſhewing the bonds 
or ſpecialties, and proving them by one witneſs; 
and full and true payment by another witneſs. 


— IIS: 


3 


he Sp — 
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9 20. And the entire expences he has been tru- 
ty at in defending or profecuting any law-ſult 
on account of the teſtator, ſhall be allowed the 
. " executor: but if he recovered coſts he ſhall be 
charged with them: © i 
— — - 1 "wh ot 


former 
3 XXXI. inventory; ſwearing that it is perfect. 
55 17. And this inventory is not to be exhibited 
3 under a proteſtation of adding to it, as it is uſual 


8 55 ; 8 : "Wh - 
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But he ſhall proye. that, the ſuits were com- CHAP, 
nenced by proper witneſſes; and what ſunis XXXI,. 


% 


hercon (above forty ſhillings) he expended. 


$ 24; When executors or adminiſtrators are ei- Executor 


| 0 . 
m Wed to account; or if they be not cited, to avoid 9% 2 / 
ro, WE iſturbances. they may call the next of kin in par- , | 


icular, and all others in general, (that are any 
ays intereſted in the goods of the teſtator) to 
ppear on a certain day to ſee a true and full in- 
entory of the teſtator's aſſets given in; and an 
ccount of their adminiſtration rendered, wit- 
eſſes produced, and fo forth to definitive ſen- 
ence; with intimation that if they do not appear, 
hey will proceed in penalty of their contumacy. 


$ 22. And (they not appearing) proceedings 


" muſt be carried on (as before in matrimonial cau- 
6 es) in penalty of their contumacy. | | 
hat § 23: And ſentence obtained this way for a Sentency 


Hen Admiuiſtrauit will prevent many particular er 


uits for an account; as each perſon any way con: 
erned before this ſentence (notwithſtanding ſen- 
ence iu a former ſuit where he was not cited) 


ich ight ſue; and will ſecure the teſtimony of his 
e: 1tneſſes, if any of them be weak and infirm: 
5 For proofs made and ads done at the inſtance of 
party cannot hurt abfent perſons; for they may 
5. Willo ſue unleſs generally cited as here laid down. 
a $ 24. Minors concerned cannot be prejudiced 


dy this, but may call executors to account: 
Though it is the opinion of ſome that minors” 
above ſeven years may be called to conſtitute a. 
proctor; and to pray that guardians or curators 
ER... be 
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CHAP. be aſſigned them; and that if they do not ſo, al 
XXXI. acts in pain of the contumacy will be valid: 


— And it is alſo held, that the -Jalge- from his of. 


fice may affign minors within ſeven years of age, 


_ guardians, and if he does, that the a&s done in 


their OS are good. Im oy! ? 


hb 4 


* 746115 
ais n A 1. SY 
Iii 


of appointing Guardian to Ao and 775 Suit mY 
e 6 BYE 


0+ 


ſaid minor, may appear, and alledge that ſuch A 


was left his fon, who | is under ſeven years c of . 


ſue, he implores the office of the judge, and prays” 
that guardians be aſſigned him to proſeente à ſuit 
againſt fuch executor: and the Judge ſhall 3 
him the ſaid father, or next of kin, with one or 


two of the proctors of the court for guardians,” 


appear perſonally,” and alledge as above; and 
pray that ſuch and ſuch guardians be aſſigned him: 


a commiſſion for that purpoſe : © 
Or the minor may conſtitute a ſpecial prodior 
to pray that guardians be aſſigned him. 


23> 


Sx c or. 1. Jr. legacy be left a a minor under 85 
ars; the father, or next of kin to- 


will was made by ſuch a perſon ; and ſuch an one 
appointed executor therein ; and that ſuch a legacy» 


for 


§ 3. But if the minor be above ſeven, he muſt | 


nd upon bis living at a great diflance from the 
court, or upon other reaſons, the Judge may read | 


ſcribed. 


8 1 And that as be has not a perſon i in law. toc Guardians | 


5 4. When VR are appointed, they may Ce de- 
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CH AP. in conſequence. of that iſſue citation againſt the 
XXIII. executor ; and in the beginning of the 1085 the 
A ⁊cuauqſe is to be deſcribed in this manner: 


In the name of God, Amen, Before you, A. B. 
&c. The party of J. C. a minor, aud legata 
in the laſt will and teſtament of G D. ſuing by 'Z 
F. his guardian by this court Ec coat 
againſt C. K. n 


MITT 


$5. Anda particulss article 1 to Is inſerted i in 
the libel, declaring that E. C. was lawfully aſſigned 


and made guardian: and if he was conſtituted 


guardian hy commiſſioners appointed for chat pur- 
poſe, he ſhould, before concluſion iu the cauſe, 


exhibit the commiſſion and een of him as; 


guardian 
And formerly the ſuit was ted 2 the name 
of the guardians, 


Deng $6. The prodor, as . is to 8 75 * 


Riel. coſis are to be given againſt the minor, if he be caſ 


in the cauſe, ſhould take care to get We 


curity to indemuify himſelff. 


§ 7. If the executor pays the legacy, thong 
the guardian never pays the minor, he is not to be 
troubled by the minor any more; becauſe he paid 


it to the perſon appointed by the court to ſue for, 


and to recover it ; and the judge ſhould. take fuf- 
ficient caution from the ging Raſere: be ap 
points him ſuch. | 


— ov § 8. And the ſafeſt way would be for 24a ex· 
Court. eeutor (after he appears upon the citation) to de- 
poſit | the legacy in court: and the judge (before 
be gives it to the guardian) ſhould get _ 


from 


= Teftamentary, Cauſes. „ a 
from him that he will deliver it to the minor when CHAP, 


8 9. If two or three executors: have been ap-One ent of 
pointed to a will, and they all proved, and took cur; wi 
the execution of it upon them; then any one cited ted declin- | 
ſingly may except againſt anſwering, or defending ger. 
the cauſe, until they are all cited : this ſhould be 
done before conteſtation, otherwiſe he takes the + 


defence of the cauſe upon himſelf. : 


5 10. If any of them die, the ſurvivor or ſurvi- 
vors are to be ſued; and if they all die, the execu- 
tor of the laſt ſurvivor, and legacies leſt by the firſt 
teſtator (where there are aſſets of ſuch teſtator) ſhall 


be paid before thoſe left by the laſt. 


£$ 11. If a will be ſuppreſſed, and adminiſtra- Legacy ter: 
tion granted to the next of kin; any perſon ry | 
bas a legacy left him by that will may fue the ad- 
miniſtrator ; and, libel that the deceaſed made 
a will; that adminiſtration, of his effects was 
granted to the impugnant, whereby he became 
poſſeſſed of all his afſets.: 4 

And if he proves it (although the will was never 
exhibited or proved before any judge) be ſhall ob- 
tain, | 


$ 12. The debts, funeral, and other expences pigr but 
of the deceaſed being paid; if effects ſufficient to en among 
pay the legacies do not remain, a diſtribution is to 
be made among the legatees in proportion to their 
legacies: - | 

And legacies in kind are to be paid (if they re- 
main after debts) without any reipect to legacies 
” in general, 4:50 5 


U 


3 


1 


pho Cong. 


148 


Quay. 8 13. If ſuit be inſtituted for a large i in 


. general, and ſentence be given for it, without the 
intervention of any of the legatees in general; 
and it be paid: the other legatees' cannot eompe 
the executor to pay them, of to Rake any diſtti 
bution. But ere! ? 


Oster ia le- $ 14. In cauſes of legacies the 3 offers may 


gacies.0 He made as in cauſes of tithes ; for an executor 
ſued for a legacy of an hundred pounds (having 
but ten after the debts and demands are paid) may 
offer that ſum; and alledge that he has no more, 
and that he has fully adminiſtered: if this be 
proved, and the promovent "tefiſes ' it; 3 be Thal 
be condemned in'eofts. 


Legadesin 5 15. If a legacy in kind be ſued for, he fhall 
kind. alledge (if he can it in kind, and it "remains 
with him) that he is ready to deliver it in any in. 
different place, to be appointed by the judge: 

but if it be deſtroyed, he ſhould offer the value 

If he has altered, or deſtroyed legacies in kind, 

he may be puniſhed canonically for violation ol 

his bath: becauſe weh e be Lage in 

ind. 28 


8 16. If a teſtator has | und himſelf in any 
ſum to be paid after his deith, and that fum be 
not paid; the executor ſued may offer the legacy 
upon this condition, that the legatee give him 
proper caution to indemnify him from ſuch de. 
mand ; and that (if he is obliged to pay it) he 
will refund a ratable Pepe of ſuch legacy. 


5 17. And if the legatee denies ſuch * 
um 


| + See Chap. 23. 
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ſam to be due, the executor muſt prove it: and CHAP- | 
he may then depoſit it with the regiſter under the XXXII. 


8 18, If an executor has only bonds for def. 
perate debts, or ſure money, he may alledge (in 

order to prevent an expenſive ſuit) that he will 
give up ſueh bonds or debts to the legatee ſuing 

him; and give a Proper authority to him for reco- 

vering them : and if they are refuſed, and it can- 

not be proved that he had any other aſſets; he 

ſhall be diſmiſſed with his coſts expended ſince 

the time the offer was made. 


* 


5 19. But it is otherwiſe, if it be proved that 
he had any aſſets at all, beſides ſuch bonds or ob- 
ligations : 4 S 

And if any aſſets remain beſides, he ſhould ſup» 
ply the expences attending the recovery of ſuch 
debts ; or proteſt, when the offer is made, that 
he has nothing to do foo 8 8 


§ 20. If there are not goods ſufficient to pay the pn . 
legacy ſued for; the executor ſhall alledge before 1 
conclufion that he has fully adminiſtered, and fore Con- 


dat there are not left afſets enough to pay the © 
H eee 
0p 


be § 21. And he ſhall bring in an account of his 
acy Wl adminiſtration, and exhibit a true copy of the in- 
im Wi ventory before given in by him; and ſhall prove 
de- Wi it from the confeſſion of the adverſary's proctor; 
be or by witneſſes who ſaw it drawn, and atteſted | I 
. by the regiſter of the court; or by a ſcrutiny to 
have it compared with the original: otherwiſe he 
ſhall be obliged to prove what effects came to his 
bands by proper witneſſes. , 
; | § 22. But \ 


Bb 


- » 


hd 


Teflamentary Cauſes. 


CHAP: $24. But the modern practice is to exhibit 1 
copy of the inventory before exhibited, with an 


WY a. of. what goods came to his hands, ſince 


it was exhibited upon the oath of the party: And 
if it appears that there was not ſufficient to pay of 
the legacies ; it lies upon the adverſary to-proye 


that he received more goods. 


Plet duni. & 23. An executor may plead plent adminiſtrou 


nt/cravit 41 
ter Sen. 
$2nce, 


after ſentence is given to prevent execution: but 
then he may be condemned in the coſts expended 
till that time, and he muſt pay them before be i 
heard. 3 | 


8 24. Unleſs he was condemned in a debt of the 
teſtator in the ſecular court, not known to hin, 
before ſentence paſſed ; - which leaves him not 


2 . 


wherewithal to pay the legacy adjudged : and i 


be proves it, he ſhall not pay the coſts. 


8 23. But if it be proved that he knew of thi 
debt, he ſhall be condemned in the coſts ; his al. 


ledging that he did not know of this till after con- 


eluſion; and his own oath to it (if uncontroverted) 
will be ſufficient. Es 

$ 26. If an executor pleads Pen- Adminiſtraui 
in the beginning of a ſuit for a legacy, and ſhall 


_ exhibit his inventory, and accompt ; and the le- 


gatee compels him to juſtify and prove it; if be 
— prove it, ſuch legatee ſhall be condemned in 
coſts. | gt 


$ 27. Beeauſe he had or might have had time 


the 


ſufficient to ſearch out the truth, by enquiring of 


the 
do 
pz 
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the creditors mentioned in the account: but if he CY Ap. 


does not compel the executor to prove it, be I XXXII, 
pay no colts.” | a 


The End of the Teſtamentary Cauſes, 
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CH AP. XXXII. 


| Of Defamatory cal 


race. SECT. 1. ¶ Auſes of defamation aremix'd cauſe, 
ons _—_— _ that is, partly criminal, and partly 
| civil: And they are alſo Plenary ; but by a ſz 
tute in force in this kingdom, the judge at the 
motion of either party may proceed in a ſumnury 

Suit inflitw. 5 2. Suit ſhould be inſtituted for defamatory 
erer. words within a year after they were ſpoken, 
otherwiſe no action will lie, particularly if with- 
in that time the parties behaved familiarly toge- 


—— ; 


$ 3. And this exception of a year's lapſing 
fince the words were ſpoken ſhould be made be- 
fore concluſion in the cauſe, although it is held 
that it may be made after concluſion at the time 
of information : And it is proved by referring to 

the libel and the proots in the cauſe. 
Exception 5 4. But this exception will not hold, if the 
bold. where party had no knowledge of the words, by bis be- 3 
there was ing out of the kingdom, or in ſome part of it, fam 
of the remote from the place where the words were 3 
words. ſpoken: And that the makes this appear. 1 150 
76 George I. c. 6. "5 e 


$5. As there is 3. mene in Lyndwaed, HAP. 
hereby all are excommunicated wn Halo, w XIII. N 
alicioully de fame wok One, jo tht e is injured Nefimets | 1 
character among ſerions and good men; and cm- 


b that anne Suignticn might: be enjoinedſag _ _ 
hs 2605 ; 


8 6. Althoug! '. year has Kata Rack 1% 
Fords were (poke u; yet, he may be convened 

he promovent's. alledging this. cauſtitution, an an 

hat by it ſentence t of ercommunication is Pros, 
oünced upon the pugnant ; and the — | 
rept ſhould pra chen s it be pronounced | 
npugnant Ks allen into ſuch ſentence. 
57. For ſentence of excommunication affects 
he party from the time the words were ſpoken ; 
nd ſentence Agar Ja: 1 the Judge 1 is en d- | | 
laratory of the. fact. eee 


£8. But asin all other cauſeg, i in | which * ER 
ence of excommunieation is pronounced by law moted, 
pon a ay perſon, the party agent does not in- 

itute à ſuit in bis own name directly, but pro- 

notes the office of the judge; ſo the propereſt 

Way would be in this caſe, to carry on the ſuit 

at the promotion of the party injured. 


. 


$ 9. When ſuit is for a defamatory libel written Defamatory 

o end publiſhed againſt any one, a particular ar-"** 
acle (beſides the general one) is to be added, tha 

he che impugnant wrote and publiſhed, or procured 

to be written, and publiſhed a certain infamous 

and defamatory libel containing ſuch and ſuch de- 

re famatory words, and here the words : are to be in- 

terted in the übel: | | | 


As Or, x the e has a true copy of it, he 
may 
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. CHAP: may annex it to the libel; and in this caſe (if it be 
XXIII. proved) the puniſhment ſhould be greater, tha 
Ti the words were only ſpoken. 


| e exceptions containing ſpiritual crimez 
pony: or ſuch defamatory words as will bear an action in 


ches, the ſpiritual court, be given in againſt witneſſes i 
this or any other ſpiritua] cauſe ; if any ſuch 
_ crimes be not proved, the party injured may ſue the 
party propounding ſuch exceptions in a cauſe i 
defamation ; notwithſtanding ſuch party proteſted 
at the time they were given in, that he gave then 
only for his defence, not with an intention to de 
fame ſuch witneſs. e 
Ils ts 8 11. And here the following articles are to be 
be inſerted inſerted in the libel, that the promovent was pm 
in the Libel quced as a witneſs on ſuch a day, in ſuch'a yen, 
in ſuch a cauſe between ſuch and ſuch perſonsin 
this court, (or if not in this court, the proper 
court is to be ſpecified) and that he was ſworn and 
examined, as may appear from the acts of the 
court. Fra 155 


8 12. And that the impugnant (the party agaiuſ 
whom he was produced) exhibited exceptions, o 
rather a defamatory libel, againſt him; in one a 
the pofitions of which the following words were 
contained, (here the words to be ſpecified) and 
that the impugnant failed in proof of ſuch excep 
tions, c. | 8 3 


 Originalex- 8 13. And in this cauſe the witneſs's prod, 
eeptionsex- when probatory terms are aſſigned, ſhall exhibit 
kidiced. the act; and the original exceptions judicially 
given in the cauſe alledged, and at the time beforc 

| T I ̃ ]V ] ge 


Defamatory Cauſes. --. 
pecified, by referring himſelf to the acts and the CH AP. 
regiſter of the court. fr 75 SORT FOOL: 201 XXIII. 

$ 14. And the impugnant if he proved his ex- Exception 
eptions ſhall alledge that he did ſo; and mall prod. 
prove it by exhibiting the acts and depoſitions of | 
he witneſſes produced on ſuch exceptions: . 
And although he did not prove them in the firſt 
ance, he may prove them in the ſecond. | 


the 1 | 
A $ 15. If the exceptions were not exhibited in the 
ed ame court, then the acts and exceptions aforeſaid 
en Ware to be exhibited under the hand of the regiſter - 
of the judge before whom they were exhibited, 4 


or by ſome. public inſtrument under ſeal of the 
judge, and ſigned by the regiſter: KL 

And if it be denied that ſuch exceptions were 
given, it muſt. be proved by the regiſter of the 

ourt in which they were exhibited, or by a fcru- 

$ 16. A proctor giving ſuch exceptions in the progter te 
ame of his client is to be ſued perſonally ; ſo be cautious 
that he ſhould be cautious how he gives in ſuch gxtcycions- 
exceptions: i | 


$ 17. And it is a doubt whether the exceptions 
proved in the abſence of the witneſs be ſufficient 

ere to defend the excipient, or whether ſuch proof 

10d be good? | 8 0 
ep However the party may except againſt the wit- 
neſſes proving the exceptions, and invalidate their 
teſtimony, whether they were before excepted a- 


tot, BW gainſt, or not, by the party they were originall 

-— produced — en : 1 4 

ally FREED 2 1 

ore 18. If the promovent alſo deſamed the im-inbufran. 


ied, MY Pugnant, he may be reconvened in the ſame cauſe 


156 


CHAP. by the impugnant, who N no eitation pry 


XXXIII. 


— give in his libel againſt him. 


* a- 


Sentence. 


benance. 
Bon p — perſonally; if not, a monit ion goes & 


1 them from his meer office. | 


xx. ceded, (for here there is no neceſſity for Son uy 


„ 4: Df 


$ 19. And they muſt proceed totbeher 1 in con 
teſtation of ſuit, and praying the ſame probato: 
term, Sc. And if both are proved defamets, then 
muſt be a compenſation of penance: and coſt; 
That is, no penance or coſts ſhall be iufficteda 
either: yet the judge at 9558 may Pai 


| 


3 20. Sentences i in this are . as 825 * 
cauſes ; and nov in the very ſentence it is to be ds 
creed that. penance be effectually enjoined the in 


pugnant; and after in preſence of the 'party q 
his proctor, the manner of performing the pep 
- ance directed by the judge is inſerted in the 
acts of Court; and a ſchedule of it to be couceiy 
ed by the regiſter. 


$ 21. And if the party be preſent, he is to be 


gainſt bim to extract ſuch ſchedule of 'penancy 


and to perform it; and to certiſy the . 
of it by ſuch a day certain. 


8 22. And alſo to pay the ach ted, wi hin! 
certain time appointed, after the mouition is ſen ei 


upon him; under penalty of excommunic ation 


from dba time er u Pon bint! in defaul, 


&c. 5 


Adequate to, 8 28. And the penance, ſhould * adequate 
e 


the Crime. the erime, and t 


* — 


condition of the injured pit 

5 ; and in a publick place, or in the pariſh-cbur6 
of. th gs if the words were ſpoken pee 

175 
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ly; and the performance of it is to be certified by CHAP. 
the miniſter and the perſons preſent, XXXIII. 
Here the criminal is not to be covered with a 
white ſheet, as for the greater crimes, thoſe of adul- 
tery, Sc. | | | | | 

And the ſame method is to be obſerved in en- 
joining and exacting penance in criminal cauſes, 


The End of the Defamatory Cauſes. 


7 158 Of Provacations and Recuſations. 
+ CCC . 
4 a Ne _ al 
4 ee ©! 8 en ee | 1 
1 HAF. XXIV f 
'Y V Provoking from, and refuſing the Judge. as 
4 : 7 | , ; 
4 SECT. I. FF in any cauſes of correction, eithet * 
4 A at the meer office, or where the office Bl bi 
4 of the judge is promoted; or in a cauſe concem. 
1 ing the title of a clerk to his benefice; the par- 
4 ty ſuſpeRs the judge before whom he is to be con. 
4 | vened of partiality, or want of integrity; becauſe ſe 
5 he is his enemy, or a kinſman to his antagoniſt; al 
1 bor becauſe ſome diſputes ſubſiſt between him and ar 
5 the judge, or for other reaſons: it 
| | a 
Provoking SS 2 In ſuch caſe he may provoke from him to 1 
te a Supe- a ſuperior judge; as from the archdeacon to the or- 
cor judse. dinary; or from him to the archbiſhop of the pro- : 
vince; and ſubmit his ſtate, reputation and fub- Wi hi 
ſtance to the tuition and protection of that ſuper- P. 
or judge. gs DN . 
53. And the party provoking ſhould particu WW be 
eg * larly ſpecify the reaſons and cauſes of his provoca te 
ſons, and tion; as in appeals from grievances, the grieval- 
numate "© ces muſt be ſpecified : | ey og 
oh» And before he is cited to appear ſhould inti- ſh 
mate ſuch provocation to the judge: otherwiſe it In 
is of no force, ee n 


$4. And 


Of Provecations and *Recuſations. | "2 59 = 


$4. And after the judge is. acquainted with the CHAP, 
provocation, he 1s to ſtop proceedings, otherwiſe XXXIV, 


all acts done are null and of no efficacy. 


$ 5. And for the greater ſecurity, the party may e 1 
apply to the ſuperior judge to intimate to the in- 85 j 
ferior, that he has admitted the provocation; — 
and pray that citation and inhibition be decreed 
againſt the judge provoked from. | 


£6. It is doubted by ſome whether the party 

et can provoke after citation be decreed agamit 
ce bim; or he be cited by publick edict? 
u- ; 58 7. And it is held b others, that if citation 
n. was decreed in his abſence, but not perſonally 
iſe WW ſerved before be provoked to a ſuperior judge, 
ſt; and before ſuch judge admitted his provocation; £ 
ad and if he be cited to appear before he intimated 

it to the judge he provoked from ; on the day he 

appears he may intimate ſuch provocation, and it 
tv is valid. 5 


10- $ 8. The judge may appear perſonally, or by Profecutiag 
w. is proctor, and obtaiu a decree for the party ton. 
ri. proſecute ſuch provocation: And if he does not 
proſecute it, and ſhew ſufficient reaſons for pro- 
voking before the judge to whom he [provoked ; 
eu- be is to be condemned in the coſts, and remit- 


ca ted to the judge he provoked from. 


§ 9. But if he juſtifies his provocation, and 
i. WI ſhews ſufficient cauſes for it; the judge compel- 
5 ling him to it, is to be condemned in coſts: And _ 
it is to be pronounced that he juſtly provoked, 
and that ſuch judge is not a competent, or an in- 
ad different judge to him. 1 
855 | Cc 2 „5 
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CHAP. $10. A perſon convened before a Judge ful 


_— 


of a judge. and referring ſuch cauſes to arbiters. 


ide Recuſa-ters on both ſides, upon whoſe judgment and 
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XXXTV. pected by him, may give a recuſation in writing 
containing the cauſes of his refuſing the Judge 


Recuſation 


Arbiters of $11. And two or three ſhall be named arbi 
n. report the recuſation ſhall be confirmed or al. 
nulled : And if the judge proceeds without hr. 
ing arbiters appointed on both ſides, and wait 
ing their deciſion, all is null, and theres is a uf 
cauſe of appeal. 


F* 4, 


S 12. But Quære, whether the us ſo ap- 
pointed become by law judges of the recuſation 
or whether the judge refuſed, or his ſuperior 
ſhall give them their authority to determine ape 

| * recuſation? 


CAP. 


* . . 
— % : - "I" 
4 4 EZ WP, 8 e 
* 


© 1 A p. XXXV. 
of — a Dai be Narr die 4 Appealing: | 


SECT. I. II a Judge delays 1 to prove a vil, or 


lin; or to revoke au adminiſtration given con- 
trary to law; or if he refuſes and delays to give 
ſentence after conclufion and information in the 
cauſe; or to admit 3 concluſive matter; or alle- 
gation ; and puts it off ſeveral times under pre- 
tence of heariug his Werne and N time to 
deliberate upon it:: Ra 


jured may proceed againfl him (after he has been 
three court- days ſucceſſively prayed to do his 
duty) before a ſuperior judge by way of double 
quarrel, 


plaint is made, ſhall ſend a reſeript to the inferi- 
or judge, directing him to pronounce ſentence, 
admit ſuch allegation, or to grant ſuch adminiſ- 
tration (as the caſe is) within a certain time; or 
to appear on ſuch a day after to ſhew cauſe, &c. 
why the right of proceeding in ſuch cauſe, on ac- 
count of his negligence, ſhould not devolve to 
the judge granting the reſeript: | 

Aud you are to proceed then as in double quar- 


_ 
§ 4. And 


* 


T See Chap. 19. 


— — 


to give adminiſtration to the next of 


§ 2. In theſe caſes or thie Ws hs: 8 in- Double 


93. And the judge beſore whom the com- Reſcript. 


— 


— 


— 2 


n 


v. quarrel being pronounced for ; and 


Monition 
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162 Of Double Quarrels. 


CHAP. P 4. And the juriſdiction of the J udge of the 

that they pro. 
ceed according to the form and tenor of what pa 
for cranf. Ted, and was acted in the cauſe; a monition is t 
witting the he iſſued for tranſmitting the proceedings; and 


proceedings. tation againſt the adverſary to appear to ſee fur 


ther proceedings in the cauſe, &c. 


Inflation $5. Andif the judge complained of, or regil 


— ter will not tranſmit the proceedings they are to 
be excommunicated: and to cut off all delay thy 
might attend excommunicating the N 
he will not appear; an intimation ſhould 
ſerted in the eitation againſt him, that if he * 
not 1 the judge will proceed in the ny 


penalty of his contumacy. 5 


8 6. And this method of proceeding 3 


plaint may probably prove the leſs expenſive: in 
the proceedings need not be tranſmitted, if the 
Judge NE of acts eib to the reſeript 


- 3 hy —_— 7, ma 
e e * 
. 


the \ . 1 ; 
pro. 3 

54 ʒl— — —uyt᷑. x 

$ to 

* CHA P. XXXVII. ; 
Of Appeals from Grievances. | 
„ier. 1. THE order” of appeals is this, firſt onder t 

in © from tht archdeacon to the ordinary D 

oe f the dioceſe; from him to the archbiſhop of ibe 


province, ; and from bim to the king in chancery, 
ho ſhall appoint delegates to hear and deter- 
ine the appeal; and becauſe the ſtatute takin 

way the pope's power conferred all that he had 
pon the king, he may now grant à commiſſion 

revidendum, as the pope uſed the ſame privi- 

ge. 2 i 5 
$ 2. Appeals are two- ſold, either from grievan- 
es, or from definitive ſentences; grievances, ariſe to-. 

n the cauſe before definitive ſentences, a: | 
ejecting witneſſes to be by law admitted; or a 
defenſive: matter; or a concluhve allegation ; or 
admitting thoſe not to be admitted; 


$ 3. In appealsfrom grievances, the grievances Grievances. 

ou appeal from are to be expreſsly and particu- 

arly ſpecified : for it is not ſufficient to fay that 

he party produced ſuch witneſſes, which the judge 

efuſed to admit; or gave ſuch concluſive matter 

vhich the judge rejected; but the names of the 

'Unelſes, Sc. and the contents of the matter 

| rejected 1 


4 


— 
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| CH AP. rejected are ta be inſerted in the appeal: and 10 


— — | . ; | 
To be made 8 4. And all appeals from grievances ought 6 


Antinter- ß 8. For it is doubted by ſome whether the fy 


164 Alapeals 
XXXVI. in the like appeals. 


in Writing. be made in writing (as they may be more fully aui 
plainly expreſſed that way, than if made at te 
acts) and interpoſed, within ten days after ſentena 
before the judge, who pronounced the ſentence 
if he can be come at; if uot, before a notary publi 
and proper witneſſes. 


beben tte that allows Hiſeen Hays Lor "appealing tak 
place here? or only in appeals from definitive 
ſentences, or fuch grievances,” or decrees that han 
the force of definitive ſentences? and the time 
for appealing by the civil law is ten days: bu 
not to be well grounded. © 


—# a. & 


Allegations b 13 
rejected to ſpecify the contents of it; but the contents. mul 


in the cauſe. wi, 
$ 7. For it is to be preſumed in favour of tie 
judge from whom, that matter was propoundedty 
give delay, and that the party could not pron 
the contents of it. 1 70% ag 


9. But if at the time he offered ſuch mare. 8 
he alledges and ſwears that he does not offer it on 
ore 


give delay, but that he believes be can prove i 
and that he is now prepared, and has his witneſee 
ready to prove it: Although the appellant do 
not prove it in the appeal, yet notwithſtanding l 
ſhall obtain. 5 
Re E 


59. If in the Matter rejected there are any 15 GH 
T4. 1 q ö | 
— 


d 10 


icles not to be admitted by law, ſuch as are 
eign to the cauſe, or were before propounded; on 


i 1 hich witneſſes were b e ſworn and exa- 
an ined; publication of their depoſitions made, and 7'* Caſe 


hoſe known and learned by the adverſary; or wy omg 
uch as are contrary to thoſe before propgunded:; Am noc 

ind although you prove them ; yet the judge of to be ad. 
he appeal ſhould not admit thoſfe, but the other l. 2g 
ticles pertinent to the cauſt „ 
And the appellant here is to be condemned 


fe Fa W ne 

aten the coſts, or at leaſt ſhould get but moderate 
tie ofts from his adverſary, r. : 
2 $ 10. For in doubtful matters the judge is to = 


de favoured: And it is to be preſumed that 
the judge from whom rejected ſuch allegation 
dn account of thoſe unlawful articles; or 


ly1y o be adr tted;. „„ Ire on 
5 $ 11. But this is a queſtion; becauſe the appel- 


at by praying that the whole allegation be re- 
ected, nor aſſenting that the legal poſitions be ad- 
mitted ſeems to be in Mala Tide | 


4 = ; 


And proQtors (for the greater ſecurity) ſhould 


not inſert ſuch poſitions, or thoſe they have ny i 
doubt or ſuſpicion of in the allegation or appeal. 


5 12. Every perſon unjuſtly excommunicated Appeal 


tet, | 

it From a falſe certificate, may object againſt it be. 1 
ei ore the judge excommunicating bim; or may aps nication. | 

ele real to the ſuperior judge i And if he juſtifies his 


appeal, and proves the certificate to be falſe, the 


-dverſary ſhall be condemned in the whole coſts 
8 | 5 2 
eee 
y L wa. * N 
RET 
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CHAP: of the appeal; and unj juſt excommunication! aud 
RXXv1. the principal caule hall be . befor 


cn” Jadge of Ye pen. 


* 13. And. ie is the ſafeſt 1 way to } proceed thus 
"Is appeal; if the judge from whom be in any re. 
OOO {uſpeRed by the party appellant. 


14. After concluſion. and information in the 
Dag. Eials before the archbiſhop or his commiſſary; 


mor to be 
plied to if they delay 0 pronounce ſentence, although x 
Yo term to hear ſentence was often aſſigned: the 


Querel. party aggrieved may appeal to the delegates: but 
they cannot be applied to by way of complaint 


or double quarrel. | 
e 48 
; om immo- © * 
non Es 5. In appeals from immoderate taxatiom, 


ation, the appellant ſhould particularly declare ; and 
deduct the exceſs he complains of from the coſts 
taxed againſt him; and in his appeal ſpecify the 
coſts which by law ſhould be alloca ted; and beſides, 
the whole ſchedule of coſts taxed againſt him ſhould 
be mentioned in the appeal: for in it are contained 
as well the juſt as exceſſive coſts, | 


§ 16. And as it would be too prolix to infer 
both ſchedules, that is, the ſchedule of coſts ta. 
ed by the judge from whom; and the ſchedule of 
legal olle which he ſhould tax, in the appel 
and inhibition; it would be leſs inconvenient t 
annex them to the appeal, in ſuch words as theſe, 
as appears from the ſchedules hereunto annexed, 
which the aforefaid party or proctor wills ot 
prays to be accounted as here read and inſerted. 
And a ſchedule of the exceſs in the coſts ſhowld 
be an.exed in the ſame manner; or the excel 
particularly ** in the appeal. 


177. 


- 


” 17. If exceſſive coſts be allocated for expedi- CHAP 
ting a commiſſion ;'the  votary publick afſamned X: 2 | 
to expedite ſuch commiſhon, f ae be * Produced e CONS 


to prove | the exceſs, _ +». » Coltsfor © 
_ expediting 


8 18. If an exceſſive n be tied: as given to * ene 
on au 

commiſſioners for their trouble, or to witneſſes for 
their Vatica; and other expences attending wit- 
pefles and commiſfioneis, as for their diet and ibe 
like; the commiſſioners and witneſſes, as well as 
the perſons in whoſe houſes they were enfertain- i 
ed, ſhould be produced aud examined. , ee 


§ 19. If a great ſum be taxed for the examina- For Lier. 


lion of witneſſes, copies of their depoſitions or nene. 
proctor 's fees and the like, than from the ſtile of the 

court or the table of fees is due: the ſtile of the 
court, or the table pf fees, and the ſums due by 

ſuch ſtile or table are to be alledged and ee 

by the appellant. | 1 


$ 20. If coſts be demanded for the examination For Fees of 
of more witneſſes, and their depoſitions than were advocate 
examined; or for the fees of advocate and pi odor 
for any time before ſuit was commenced ; or dur- 
ing the time that the cauſe was under compromiſe ; : 
the exceſs in this caſe may be proved by the ads. 


8 21. And if exceſs i in any of the above caſes 
be proved; the appellant ſhall obtain ; and the 
appellat ſhall be copdenined in the coſts of the 
appeal : but the judge to whom may allocate and 
tax his juſt colts for the appellat; and may com- 
pel the appellant to pay them. 


8 22. If the appeal was as well from K 
fentence, as from the taxation of the goſts, and 
D q pt dann is,” -- 
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CHAP: the judge rocee ing in both cauſes reverſes the 
YI ſetitence of the judge ſrom whom, as to the prin. 
—— pal cauſe the appellat ſhall not obtain (coſts, 
aun 1 Def but ſhall be condemned in the coſts of the firft in- 
pitive feh- ne to the appellant. i 


tenes as 
well as 


ation. b 8 23. In all appeals from bebte or Roh 
In appeals ſentence in cauſes of correction, on aecount of the 


in cauſes of reverence and reſpect due to the judge; be 
— not (no more than in appeals in other cauſes) made 
Promoter 


made a Par- 


promoter of his office. 


The Judge" 8 24. But when the proceedings are trabſiir 

ergo ted, if it does not appear, that the grievances 
were committed at the inſtance of the party, but 
from the meer office of thejadge : the appellat 
may (after conteſtation of ſuit with the appellat) 
Pray citation againſt the judge from whom; and 
(be appearing ) give in a new libel, exhibit the 
di nl and proceed to arenen | 


PÞ #54" 7% 3 


It net ap- 


8 26. But ent tis ear vithes: hay | not ap 
peering pear to be infiicted at the wftance of the appeliat 
Tranſmifs, from the proceedings tranſmitted; yet the ap- 
3 pellant may prove that the appellat p romoted 
proves to the cftice of the jodge from whom, and Taſigatel 
e ava him 10, inflict the grievance ; , Ayd if hie docs, 
offce, he mall obtain ſenteuce againſt both. 1 

| "Ss 


a party in the appeal ; but only the e 


15 55S 
> MI4.4 . 
/ 1 : ; 
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9 27. In appeals from grievances you probed 
* 457 JS v4 +3 $ 451 75'S C 14 1 11 g 


in the ſame maguef as in appeals from detinitive S, 
ſentences ; for a cauſe of grievance Mlows the gauge eh 
nature of the principal cauſe ; for if the'princi- 7 

ot t a 


ene e $24 4781 $195 479 12 rincipal 
| 8 
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N 4 4aTy $8: 3794 05 110 IESOUE 211 1 U 
$28, But in appeals from / grievances vll 
cannot alledge. matters not alledged before, nor 
Prove matlers nor proved eſore as in appeals 
7 | STEIN J+J0.2. *- 44 3&.F: ; 1 1 f . 
rom definitive ſentence it is held you may. 
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9 29. For thegrievances are to be juſtified from Grievances 
| : : to be proved 

the acts of the judge from whom, unleſs they have f.m ihe 
been omitted out. of the. proceedings; or unleſs add of the 

+4 24% g $54 #4S 4 bodped . renn . Tie Judge fron 
the regiſter would not inſcribe among the acts the ham. 
petition of the appellant, as if he ſhould paß 
that ſuch and ſuch a matter be admitted; or un- 
leb the appeal be from threats of the judge aud. 
clally ſpoken. | „ | 
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9 30. Or unleſs it does not appear from the ca, ayers 
aGis, that the appellat, in a cauſe of correction, they cannot 
Cin H,. Peomoten ts © * 
QINCE. f gt r FFF 


83. And in this caſe to avoid expences it is 
thought by ſome to be the moſt prudent way im- 
mediately to cite the judge from whom ; and to 
make him af party; for Otherwiſe if you cannot 
direcily prove that the appellat promoted the of- 

| kce of the judge; he ſhall be diſmiſſed with bis 


9.32. For it ſeems equitable that the judge be den woke 
made a party, for he ſhould not comniit iujuſtice; F. 
mr | TR | aud 


' _ cipal Cauſe, 


170. | " | Appeals. 8 | 
CHAP. and although an unjuſt thing be petitioned for, yet I that 
XVI. he ſhould decree what is right; and if the appel. Wil exp 
＋ Jant proves bis intention he ſhall obtain ſentence can, 
with his coſts. 7 „%% CNEL Og 
S 33. But it is doubted whether the judge in $ 
+" caſes of voluntary promotion is to be made « Ml gac) 
9 in the appeal; but where he proceeds from it is 
1s meer office, it is held that he and bis neceſſary the! 
promoter are to be made parties, and the appeal WW <xP*« 
| proſecuted againſt both? But Quære, whether £ 
this would not- intimidate the judge from doing 
his duty? And therefore, whether it be legal? 


34. If the appellant has juſtified the appeal, 
be ey the appellat (if he was Kaak auen in the on 
Grievances ſtance) 1s obliged to proſecute the principal cauſe 
| ed ro pro- before the judge to whom: otherwiſe the appel 
coi ant ſhall be diſmiſſed from the principal cauſ 
Fauſs, with his coſts. rad be EL =: 

§ 35. If the appellat thinks that the appellant 

_ juſtly appealed to prevent delay and expence he 
"ſhould confels the grievance ; : conſent that they 

proceed in the principal cauſe, and offer the cofi 

already expended : for the appellant is not obliged 

to proceed, unleſs his coſts upon that cauſe d 
„ ür! ◻l ;.; a cid 


Fho Appel 36. And when the coſts are paid, the appellant 
_——— is to proceed: and if the appellat was promovent 
tothe in the firſt inſtance, he may proceed, although i 
Le preceed be againſt the conſent of the appellant, becauſ 


in the Pris- the appellant conſented to the judge. 


8 37. If in a matrimonial cauſe the impugnal! 
conſcious of the contract alledged, and _— 
| Ret tha 


Appeals. | | 17 I 


that his adverſary can prove it, to load him with CHAP. 
expences, and to keep off ſentence as long as he XXXVL. 


can, appeals from a grievance, when perhaps WIG 


none was inflicted : 
$ 38. Or, if in a cauſe of ſubſtraction of a le- 


gacy the impugnant OO when perhaps 
it is a large and valuable legacy, and even with 
the intereſt accruing from 1t, he. may defray the 
expences of the ſuit, nk | | 


§ 39. In ſuch caſes the appellat (as ſoon as the 
inhibition is returned) may conſent to the judge, 
and proceed in the principal cauſe : And the appel- 
laat ſhall be compelled to proceed likewiſe. 7 


$ 40. But the appellant may (if he thinks' he had cute: of 
a juſt cauſe for appealing) proceed in the appeal orie 
from the grievance, and if he juſtifies his appeal, 
and proves the grievance; he ſhall obtain ſentence 
in ſaid cauſe with his coſts : but if he fails, he 
ſhall be condemned in coſts to his adverſary. 


$41. Or the appellant (if he is adviſed that the 
appellant had no cauſe for appealing) may compel 
him to proceed, in that cauſe ; and if he will not 
proceed, he ſhall be cordemned in the coſts made 
in the cauſe of appeal from the grievance, 


may be pro» 
ſecuted, 
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1 Sx or. 1 | Wh: proctor ſhould appeal from de. 
raioft pro- finitive ſentence, unleſs his client 
8 ſignify elo act to him: for if he does not an 
N action will lie for his client againſt him. 


8 2. At'the time ſentence is pronounced, the 
5 "db againſt whom it is pronounced may appeal 
Nos Pie at the aQs, ſaying that he diſſents to the 
Pibpongeing uch ſentence, and proteſts. n 

the nullity of the ſame. 


appeat d 8 3 And that he appeals foi it as 45. in 
rice. valid, and unjuſt to the Archbiſhop, or the king 
in chancery, according to the nature of the con 
in which the cauſe was proſecuted; and pray 
that apoſtles be given, and delivered with effed 
io him and his client, and that, three times ſeve 
rally and moſt earneſtly ; and that he principally 
complains of the nullity of ſaid ſentence ; and 
requires the regiſter to form a public inſtrument 
upon his appeal then interpoſed, and the witnel- 
ſes there preſent to give their teſtimony thereto. 


Names of 8 4. The names of the witneſſes preſent upon 
Perſons pre- 


ſeed uf en Pronouncing any ſentence ſhould be written by 
pronounc ng, 2 112 the 


7 


the regiſter among the acts: and at the time of CHAP; 
appealing apoſtles muſt be prayed, otherwiſe the x xxv1r. 
appeal is null: | | ok | 


Sentences to 
be taken 


$ 5. Apoſtles are dimiſſory letters ſent by the dont. 
judge from whom, to the judge to whom the ap- 
peal was made; and inſtead of apoſiles- the acts 
and the whole proceedings in the cauſe ate ſent. 


A poſtles, 


$6. If ſentence be pronounced in a matrimo- car wheres 
nial cauſe againſt the promoveut, ſo that the im- en 
puguant is freed from his ſuit, and may immedi- 1 
ately marry elſewhere: or if ſuit be between two 
clerks for inſtitution to the ſame living, and ſen- 
tence be given for one, who may get himſelf in- 
ſtituted within the time indulged by law to ap- 
peal, or if a will is conteſted, and fentence be 
pronounced for it; or if ſuit be for adminiſtration; 
and it be committed to one of the litigants: the 
executor or adminiſtrator may within the time 
for appealing poſſeſs himſelf of the goods of the 
deceaſed; and ahenate them, and releaſe his debts. 


58 J. In any of theſe cafes the party ſhould ap- 
peal immediately, when ſentence, is pronounced 
at the acts: and then nothing caulawfully be done 
to his diſadvantage by his adverſary, — 


. $8. For perſons ſolemnizing marriage aſfer 
that, may be ſequeſtered, and puuiſhed by the 
judge of the appeal for contempt : and the inſti- 
tution then of a clerk, knowing the appeal, is to 
be revoked; and the appellant poſſeſſing goods of 
the teſtator may keep them: aud debtors of the 
deceaſed cannot be ſued ; but may fue the benetir 
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174 | A 
CHAP. $9. For by the appeal the whole effect and 
XXVII. force of the ſentence is ſuſpended, until the appeal 
be finiſhed : and where there is an appeal at the 
Sincencs acts immediately, the adverſary cannot pretend 
ſuſpended. ig norance of it. ; 


ceedings af- 
ſigned in- 


onof it. 1 4 ; 
And nothing during fuch terms ſhall be attempt. 
ed, or done to the prejudice of the appellant. 


Fermof 8 11. If any one has appealed at the acts, and 

ade Apo: prayed apoſtles to be giveu him, and the judge 

'les has aſſigned the term of law to receive fuch apot- 

tles; the appellant ſhould within thirty days (to 

reckon from the very time ſentence was pronoun- 

ced to the very time apoſtles are to be defied) go 

to the place of judgment; and if he can ſee the 

judge, pray three times ſeverally and moſt earneſt- 

ly that apoftles be afſigned, and delivered to him: 

and if the judge refuſes to give and will not aſſign 
apoſtles, there is a juſt cauſe of appeal. 


§ 12. And if the judge be not preſent, and the 
| appellant cannot ſee him; he ſhould proteſt be- 
fore a notary publick and witneſſes that (if be 
was preſent) he is ready to pray apoſtles trom ſaid 
judge. ns Fee” | | 
8 And he ſhould then pray apoſtles before the no- 
tary publick, and the wituefſes, aud require a pub- 
lick inſtrument to be made on the ſame; and the 
| witneſſes then preſent to teſtify it. PE 


a 


Appeals. A 


And if apoſtles are not prayed in the manner HA. 
aforeſaid ; the appellant (though be had a juſt xxx vn 
cauſe of appeal) ſhall be caſt in the cauſQ. 

$13. And as to found the juriſdiction of the judge 
of the appeal, the appellant ſhould before con- 
eluſion in the cauſe exhibit the inſtrument of ap- 
peal; ſo in this caſe he ſhould exhibit the inſtrument 
upon bis praying apoſtles, and his proteftation 
aforeſaid ; otherwiſe he ſhall fail in the cauſe. 


5 14. If the judge on the thirtieth day after 
ſentence is pronounced (as in the cafe before) ſhall _ 
aſſign you refutatory apoſtles; that is, letters con- 
taining reaſons why he refuſes you apoilles; or 
ſhall decree nothing upon your petition for apoſ- 
tles; although you appealed from definitive ſen- 
| tence; yet to obtain ſentence in your appeal, 

you muſt appeal from ſuch denial, or aſſignatioen 
of refutatory apoſtles, | ES rs ts na 


§ 15. And you can proſecute both appeals to- 
gether; and it. you do not obtain in both, you 
may in one, that is, in the appeal from denying 
you apoſtles ; but you cannot obtain in the ap- 
peal _ ſentence, without appealing from, fuch 
denial, |. 8 pe Th 


_— 
. 


$16. If the party againſt whom ſentence is Cafes whorg 
pronounced is afraid to appeal immediately at the 5,5 07%: 
acis; leſt the judge offended ſhould aſſign him appel im- 
too ſhort a time ſor proſecuting the appeal, and ed, 
certify the proſecution of it: or in a cauſe of 
tithes, leſt he ſhould immediately execute the ſen- 
tence with regard to the cofts ; or if he delays 
| | SS x =_ 
See Chap. 23. Sect. 19, 9 
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176 | | Appeals, 
AP to have time io acquaint his client with. the ſeq. 
vil tence paſſed againſt him; he ſhould at the tine 
w——x—> ſentence is pronounced diſſent to it as null and in. 


valid, and proteſt to appeal within the time al. 


lowed by law. 


| Sentence 9.17. Or if it makes for his party in any degree, 
making &©r as abſolving him from the coſts, or condemning 
be accepted the party obtaining ſentence in the coſts ; he 
fofar. ſhould accept it, as far as it makes for his party; 
and as far as it makes againſt him, diſſent and 
proteſt againſt its nullity, and to appeal. 
8 | $ 18. And afterwards he'may ap eal within 
for: a No- the proper time before a notary publick in wf. 
ery Fable. ting; which appeal the proctor uſually exhibits 
__ afterwards before the judge from whom, and 
r CEE 
Time for © $ 19- The time for appealing lapſes only from 
arp-aling. the time the party knew ſentence paſſed ; for if 
| ſentence paſſed in his abſence (he not being mo- 
niſhed to attend) t he may appeal fifteen days af- 
ter he knew it; or complain of its nuflity to the 
ſame judge who pronounced it, or to a ſuperior, 


3 $ 20. You may appeal at the acts Vivs Voce from 
from Iner- an interlocutory, having the force of adetinitive 
belt in w. ſentence, or in writing; which laſt is the beſt 
way, becauſe you can more fully and plainly de- 
_ Clare the ſact, and ſpecify the grievance, 


S 21. And a perſon moderately ſkilled in prac- 
tice may draw a libel from an appeal in writing: 
for a libel in an appeal from grievances ſhould be 
conformable to the inhibition, and the inhibiuan 
by | 1 Ca ied to 


1 l | 1 Zee Chap. 15. Sect. 3. 


= 177 
10 the appeal, for in it is contained the tenor and CHAP. 
effect of the appeal. 0 XXXVI. 


Matters to 


8 22. In an appeal in writing from definitive be jecited, 
ſentence, if ſentence paſſed againſt the promo-in appeals. 


vent; the appellant ſhould declare in the appeal, 


that ſuch a judge in ſuch a cauſe between ſuch and 


ſuch perſons, read and promulged a pretended 
and definitive ſentence againſt 4. the promovent 
in ſaid cauſe, in favour of B. the impugnant; 
whereby the ſaid B. was diſmiſſed from the ſuit of 
A. and A. condemned in the coſts made, and to be 
made on the part of B: and that the judge afore- 
ſaid pronounced ſuch ſentence, notwithſtanding 
the ſaid A. had proved his libel. 


$23. And if the ſentence is againſt the Impugs 
nant, he ſhould ſpecify the cauſe, and the judge 
as above: And ſhould declare that the ſaid judge 


condemned him, not only 1n the legacy or tithes, 


(as the caſe is) but in the coſts of ſuit, notwith- 
_ the promovent failed in proving his 


$ 24. An appeal when read and interpoſed be. Appeals 
fore a notary publick, and ſigned by him has Noury * 
been often taken by the proctor, and kept by*wI* 


him, until there be a neceſſity of exempliſying it in 
lorm of a publick inſtrument, POL ee >; 


$ 25. By which means there may be additions 


to, or ſubſtractions from it, to the or” * of the 


party appellat ; which are not ſo 1 
pen, if it be left with the notary. 


ely to hap- 


$26. And the appellant might ſuffer likewiſe, 


if the rotary ſhould die before a publick inſtru- 


ment 


* 5 mY 


— gr 
1 E . dy 
—— — — 4 


- — = — — — - » — 
: K EO WTI abt * & n min ape ae on th 6s i. woe cer —9— Kw 4 £6 . ** wr nr 
2.44 * 4 ay 2 CR _ _ 5 nn Ry "Wt 8 a * . ” 1 oy * . 2 * Fe 2 
2 SS. 7 e 8 N 3 eee e: NETS * Che 4 8 * e e wa 5 7. * "I ESSE — 
93 R WWE "_ Rr a is £ 7 9 „ 4 N 2 p * * — \ $ . 6 1 Rn © 3 os F Kg. 
2 1 n 2 3 2 Horde od r K 222 2:04: os + 
— — — 223 f > 3 6 4 A 6 n 3 " , * & 1 2 2 — . 
n 7 r "ol ji - 5 '4 7 9 * = ” — N . 27 
a — 5 * * - 9 — - v oh atmo = * Jr one _ — =. £ mim T 252 


178 Eg  Appeabs, 


CHAP. ment was formed on the appeal; for unleſs the 
XXXVILf appeal be found among the papers of the notan, 
SI no fuch inſtrument can be formed. N 


$ 27. And if it be found among his papers, au 
other notary may form a publick inſtrumen 
thereon, finding ſuch papers faithfully kept, ay 
the appeal among them, aud knowing the hay 
and leal of the deceaſed notary; and he ſhall tak 
down the witneſſes that were preſent at findin 
the appeal, who ſhall be named in ſuch infirumey, 

and this inſtrument will be valid. | | 
Therefore it is the ſafer method to leave the a 

peal with the notary. OR 


Iftument § 28. The inſtrument is to be directed to al 
upon an ap. Chriſtian people, to be conceived in the name df 
peal how to E a 
be formed, the notary public before whom the contents of it 

were expedited ; and the year, month, day and 


place where they were expedited. 


+ $ 29, Witneſſes are to be joined to it, thei 
names ſpecified, with their places of abode, thx 
they may be found out, if there he any diſpute 
_abanut the inſtrument; the name, and firname of 
the notary forming the inflrument ; the authority 
which made him a notary, the place he was bom 
in to be inſerted in it, aud the ſeal of his office i 
be annexed to it, that he may be known if there 
be more notaries of the name. 


8 301 And he ſhall teſtify at the end of the ii. 

ſtrument, that he was required to form ſuch inſtiu 

ment; and that the witneſſes aforeſaid were al 
required to bear witneſs of it. 1 


5 31. And 


531. And he ſhall alſo make them fign the o- CHAP: 


©» 


t was interpoſed, the witneſſes ſeeing their hand- 
Triting may remember it. 

And it is held that all theſe particulars are ne- 
eſſary to make an inſtrument on an appeal authen- 
ick. | ER 5 
$ 32. If there be any raſure or inte rlineation ere 

ap o | nterlineas 

n any ſubſtantial word of it, as the names of the tions. 
parties, the days of the year, or month; or if 
he notary is a domeſtic or relation of the party, 
nd not indifferent to both: If theſe things appear, 
nd the inſtrument be denied; it is not of itſelf 
ff ſufficient force or credit, and therefore the in- 


n erpoſing the appeal muſt be proved by witneſſes. 
ö $ 33. And with reſpect to raſures or interline- 


tions, if the notary atteſts at the end of the in- 
rument under his Land, that they were made by 
umſelf, and known by him before the inftrument 
as ſigned and ſealed by him, if he be an honeſt 
nd an indifferent notary, it is ſufficient. 


CHAP, 


Appeals. . | Sn vey 


iginal appeal; that if there be any doubt whether XXXVII, 
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CHAP. XXXVII. 


aibering fo the Appeal, and proſecuting an Ap 
from Fart of the Sentence. i 


WEN there is an appeal from the 
$ Adbering * Scer. I. W whole ſentence, the appellat may 
to Appeal. àdhere to the appeal, and take the advantage d 

it, although he himſelf did not appeal. 


-$ 2. As when” dhe judge did not condemn 
the appellant in coſts ; or if the judge ought to 
condemn the appellant in a greater ſum for tithes, 
or legacies from the very proofs made before hun, 


§ 3. If the appellat adhering to the appal 
prove this before the judge to whom; he {hall 
obtain ſentence for that fur. 


$ 4. But in Gaſes where the judge can condemn 
the party obtaining ſentence in coſts ; or ablolre 
the adverſary, againſt whom ſentence was pro 
=" _ nounced from coſts ; and the appellant appeals 
only from that, but acquieſces in the reſt of the 
ſentence : the appellat cannot adhere to this ap 


a ol 5. Becauſe he acquieſced in the ſentence; 
the Appel- but in ſuch caſes, where the appellant obtaining 
lar cannot ſentence appeals, becauſe he was condemned ii 

the colts; or becauſe his adverſary was 3 


+ See Chap. 27. Sect. 32, 32s 34» 35+ 36. 


y 
p 


from coſts ; the appellat ſhould 
nitive ſentence, and proſecute it. 


86. And it is ſufficient for the appellant to- 


appeal from defi- (II Ap. 


prove that ſentence was pronounced for him, and 
againſt his adverſary, and that he appealed in pro- 
per time for the reaſon above; for from thence 


that general concluſion follows, that the vanquiſh- 


ed ſhall be condemned in coſts to the vir. 
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/ proſecuting. Appeals. 
rattan, Sne. 1. WH EN an appeal is interpoſed from 
| grievances, or from definitive ſen- 
tence; an inhibition is firſt to be obtained from 
the Judge to whom, in which a citation is infert- 
ed for the partyappellat ; and he; the judge from 
whom, and his regiſter, are to be inhibited, that 
they proceed no further to the execution of the 
ſentence, nor do any thing to the prejudice of the 
appellant, pending the appeal. 


Reto ot ß 2. And the inhibition is to be returned tothe 
lanibition. judge to whom; and the day on which the judge 
| and pafty were inhibited, and the appellat cited 
to anſwer in the cauſe of appeal is to be properly 
certified: and the appellat not appearing is to be 
excommunicated, as 1n cauſes of the firſt inſtance. 


Monition 8 g. At the time inhibitions are prayed, it i 
for rranf{ uſual to pray a monition f uſmitting the pi 
* to pray a monition for tranſmitting the pro- 
Proceedings. ceediugs of the judge from whom; which moni. 
tion is frequently in the ſame inhibition. 
Appealsto 5 4. All appeals from archbiſhops are made to 
the king in 9 . 
Ghancery, the king in chancery, and the proctor for the ap- 
pellant ſhould conceive the form of a commiſſion, 
and intimate it to ſome maſter in chancery ap. 
$4.99, ' Ba; pointed 


4 


1 


Abbeau. 
at the acts at tbe time ſentence was pronounced; 


* 


the judge from whom, ſubſcribed by the writer 


Jof the acts of ſuch judge. 
$ 5. Becauſe the maſter ſhall teſtify under bis 


hand the day of exhibiting ſuch inſtrument before 
him; and then the proctor ſhall obtain the ſamg 
goder the rent r 8 


5 6. But now. the proctor for the appellant con- 


: dinted for the purpoſe 3 together with the in = | 
ſrument of appeal (if the appeal was extrajudi- XXXIX. 


1% 


HAP. 


EK. x * 
. * *4 
. 


with a true copy of the act had and done before 


ceives a petition inſcribed to the lord chancellor: 


or keeper of the great ſeal; in which is deſcribed 
among what perſons ſuch a cauſe was controvert- 
ed, and depended ; what was prayed by his party 
in the ſame, and what the judge decreed. wy 


5 J. And that his party thinking himſelf ag- Commiſion 
ie in] a + for deles 
grieved, and injured by ſuch decree, appealed ton 


the king in chancery in due time and place ; 
wherefore the ſaid party prays that a commiſſion 
of appeal be made out under the great ſeal ; and 
directed to judges delegates (to bt named at his 
diſeretjon) to hear and determine ſuch cauſe. 


$8. Wherefore the chancellor orders his ſecre- 


tary to write the names of ſuch as he appoihts dele- 
gates on one ſide of ſaid petition, under words to 
this purpoſe; let there be a commiſſion made out 
to be directed to ſuch and ſuch perſons, and this 


* 


he ſigns himſelf, 


$9. And afterwards the proQor conceives the | 


fommiſſion of appeal, which (with the petition 


* 
* *% 


12 „ 


Js Appeal 
_ CHAP. granted and teſtified. as aforeſaid) he leaves with 


chte clerk of the hanaper, who procures, it to be 
| "x Sengrolled | in parchment under thegroat ſeal. 5 


Cemmiſfos 8 10. Any of the delegates ebe or being 
for j-ining- abſent, or refuſing to take, upon the he commil. 
gun. ſion for joining others to them may braid at 


j ; | 1 the Petition of eicher 1 ty. 


| es 17 I I. And after ſentence i is pronounced by the 
of Review. „de egates, a commiſſion of review is often granted 

i to re-examine the whole proceedings ; and ſome: 
times with a clauſe to admit new allegations, and 

new matter to be admitted 85 e on i boch cbs = 

and this is final. ITS | % be a 


cenmiten 5 12. And ſometimes a ſpecial © coniſion of {Wed 
2 delegation is granted to begin a ſuit, and to pro- Mvicar 

gin yp 

" «Sui.  Ceed originally in a cauſe from citation to defiti- infer! 
5”: on ſentence; as where an archbiſhop is intereſted 2 

in the cauſe. 90 bb controvertedy! aut in other $1 


ee 7 
JE: 3 POS '- Woolve: 


cies 8 13. The commiſſion being n Wo pro. Mor f 
the com- or ſhall. preſent it on the part of his majelly to clerg 
17 858 the delegates, and pray that 1 take ws.) exe. oecal 

cution of it upon them. oath 1 


5 14. And that they decree that the judge from | 
whom, and rty appellat be inhibited ; and that $1 
the appellat be cited to appear on ſuch a day 0 with 

anſwer in a cauſe of appeal; and that the judge appel 
ſrom whom, and regifter be admonihed to tral: . ſhoulc 
mit the proceedings by a day certain. comp 


Delegares 8 15. And the delegates accepting the og ſhouls 

. ſion ſhall decree that they proceed according tothe . 

33 or it, and ab a! foreſaid : : ard you muſt 2 $ 1. 
cee | 


_ ; 1 
ted here, as in appealb befots#2chbifhops, with CHAP. | 


e inis difference, that the proceedings kere are all XXXIX. 
ih ſummary. 1279-465 151, LET DE 66 an P95 1 r eee 
: ia 49" 3:13. 80-4 CC 
e the appellant is en este, 

as either in the very, ſentence of ihe judge from 


whom, as in a cauſe of temerary adminiſtr ation, or 
ol impediment to the laſt will of the deeraſed and 
others: Eh es. a 3 12 0 
Or after ſentence, for not paying the principal 
matter adjudged; or the cbſt: ?: 3 
Or before ſentence, for diſobeying-the moniti- „e 
ons preceding it; then an abſoſutien from ſuch of Appel- 
ſentence of excommunication to a certain day (ton xeon” 
be appointed by the judge to whom)is to be inſer. 
f Wed in the inhibition: and a mandate to all rectors, 
vicars, and curates to denounce the fame is to be 


inſeribed 1046 (05 35 güne 20, M0 {2707 
£ oof wan | ; 


* 
* % it ** 


917. As the party excommunicated muſt ſwear commimon 
to obey the laws eccleſiaſtical "before he be ab- 
et opp , . eee ber ae vrt rar d. ahbe 
bolved, if he is at a great diſtance from the court, Os. 
or fick; à commiſſion iſſues to ſome neighbouring 
| Welergymen to adminiſter to him the oath _ that 
becalion; with a power and mandate (after ſuch 
oath is adminiſtered) to all rectors, . tõ publiſh 
and pronounce his abſolution to a certain day. 


| $ 18. And the proftor praying the inhibition Motion of : 
Nich abſolution' ſhould exhibit His proxy for the rl. 


* 1 . 
n 8 —_ 2 
K . . Ty 5 
g * W ‚ rr ies 1 Sabie ine * . - _— ö 
— — was _— — ey EP 
— „ * 
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appellant, and make bimiſelf a patty foi him; and | 
Wſbould declare that he "appeals, prays apoftles;/ | 


complains, proteſts, and does all other things as is 
contained in the inſtrument of appeal, which he 
ſhould exhibit and leave at the acis. Eo 


$ 19. Or if the appeal was made before a not |: 


ry #19 
- : * 


' CHAP. ry publick, he ſhould alledge that he appealed in 

— due place and time, as well from definitive ſeg, 

—w tence or grievance (as the caſe is) as from ſentence 

of excommunication : and pray that it be decreed 

that the judge from whom, his regiſter, and the 

. party appellat in particular, and all others in ge. 

neral, be inhibited to do, or attempt any thing to 

the prejudice of the appeal, while the appeal de 
N—_—_- 13 


Citation. 8 20. And that the appellat be cited to appear 
for Appel'at. to anſwer the appellant in a eauſe of appeal: and 
- an act of all this is to be conceived by the regiſter; 
and the judge ſhall decree inhibition and citation 

as required; and abſolve the appellant to a cer: 

tain day (he having firſt taken the uſual oath) and 
decreed denunciatory letters of abſolòtion without 

coſts ; unleſs the judge from wbom ſignified for 

the writ De Excommunicato Capiendo againſt him. 


S5 21. When there is an appeal from ſentence 
Appellant of excommunication, and abſolution is granted tg 
nicated gi- àa certain day; as ſoon as the appellant gives in hi 
bee be hbel, it is held by many, and it has been often 
abfolved adjudged, that the appellant is to be abſol ved 
amp. fimply and abſolutely. „ 


8 22. If ſentence be pronounced, and the judge 
immediately at the time, or juſt before it be pro- 
nounced, ſhall aggrieve the party againſt whom 
it is pronounced; by rejecting his witneſſes, or 
any matter of defence to be admitted by law: 

WE | | 2 
from griev- $ 23. The appellant juſtifying the appeal from 
mitte im- ſuch grievance ſhall obtain ſentence with all bi 
geren of coſts; and ſuch definitive ſentence ſhall be ropeil. 
Sencence. ed (though it be juſt as tothe merits of the cauſe) 
| f ＋ö— 


2s attempts, although there was no appeal from CHAP. 
ſuch ſentence : becauſe ſuch ſentence was pro-. XXXIX. 
nonced within the time indulged by law for ap -- 
pealing from the grievance. * 0 b 


$ 24. But the party appellat may obtain ſen- 
tence as to the principal matter with his reaſona- 
ble coſts ay in the firſt inſtance, as before 
the judge from whom: and this has been ad- 
judged. | | 


$ 25. If the judge from whom, or the party 
appellat ſhall do or attempt any thing to the pre- 
judice of the appellant ; after they were inhibi. 
ted ; or within the time allowed for proſecuting 
the appeal ; or within the time indulged for ap- 
pealing: e | 

5 26. Then in this caſe. the proctor for the ap- Attempts 
pellant ſhall alledge before the judge to whom, that ae re pen. 
he appealed in due time and place from definitive 
ſentence or grievance ſas the caſe is) in ſuch a 
cauſe; and that the judge and party appellat were 
properly and duly inhibited; and that, notwith- 
ſtanding ſuch inhibition, the judge from whom 
proceeded in the cauſe by attempting ſuch and 
ſuch things (here the attempts to be ſpecified) a- 
gainſt the inhibition: wherefore he ſhould pray 
that ſuch attempts be firſt of all revoked. 


5.27. And if the appellat (for this allegation is 
— made in preſence of the proctor for the 
appellat) does not deny the matters alledged; they 
are to berevoked ; but if they are denied, they muſt 
be proved; and if proved, they ſhall be revoked; 
the appellat condemned in the coſts made 
upon. the proof. | 5 
ht § 28. And 


o be diſeu v in them, leſt he ſhould ſeem to recede from them: 


/ 


ns: | Appears: 
CHAP. . $.28.-And che appellant 0er bie to pio. 
ſecute or proceed in the. caule of appeal, unii 


. theſe attempts are firſt, diſcuſſed; and: retraded: 
aempts at leaſt he ſhould firſt of alk pra; that they proceed 


firſt of all 


22 but he ſhould take care iu the mean time that hu his 
cauſe of appeal be not deſerted by proſecuting the I his 
attempts, and ' omicting to proſecute the appel I anc 
when he can proceed at che ſame time in both, i tun 

S 29. If the ap llant inhibits the judge im 0 f 
whom, fo that his — are tied up from proceed and 
ing in the cauſe; and does not eite the appelu I the 
or cites him, but does not certiſy that, nor retun 
the inhibition; the proctor for the appellat m $ 
appear under a proteſtation of not corſeuting's thri 
the judge, nor allowing his juriſdiction, but as tat Bl cont 
as he is obliged by law; 5 Fi p age 00 08 fron 

be held and Had as repeated in all tings 10 or tute 
to be fajd, done or to be done b Sy hi 2 5 
6 8 30. And be ſhall exhibit his proxy for 85 ap- Fury 
pellat, and make himſelf à party for him; and u pay 


der the ſormer proteſtation (w hie oteſtation 
highly neceſſary; for otherwiſe you would feem o taxec 
. to the judge) alledge that the appellant o 1nd + 
tained inhibition and citation from this court, b 

virtue of which the judge from whom was in & 
bited to proceed in the cauſe ; hut the appellat lant 
not cited; or if cited, that the ap ellant has na cauſe 
certified the citation; and neg legs to e | 
the appeal. 5 12 


308 2 


Decree for 5 31. Whereſore he pre chat It be eeren 
pr 3 "F1 that the appellant be cited to proſeeate rhe Aer 
8 on a competent day; on pativthat the cauſe be 


ted to the Judge from whom, and the appelli 
os 2 2 diſmiſſed 


( Appeals. 5 : | 189 
diſmiſſed with his coſts ; which the judge ſtiall de- CHAP. . 
| KS PR _ 
| ' * th” 


| 8 32. The appellant being cited according to the 
tenor of the decree; on the day appointed for 
his appearance the proctor for the appellat (under 
his former proteſtations) ſhall return the mandate, 
and certify its ſervice ; and ſhall accuſe the con- Appell-ne 
tumacy of the appellant; and pray that he be pro- ang —_ 
nounced eontumacious, that the cauſe be remitted lat © be dif- 
[WY to the judge from whom; the appellat diſmiſſed, 3 
and the appellant condenined in the coſts made on 
the part of the appellat. | 7 
533. Which the judge (the appellant being wonition | 
0M thrice called, not appearing, and pronounced fer Fiy- 
WW contumacious) ſhall do, and licenſe the judge cons taxed, 
from whom to proceed in the principal cauſe infti- 
tuted before him, notwithſtanding the inhibition ; 
and conde mn the appellant in cofts : and a ſche- 
dule of ſuch eoſts being tendered and taxed ; he 
ſhall decree a mbnition againſt the appellant to 
pay them. „„ a ied I 
And by the ſtile of ſome coutts the coſts to be 
taxed are thirty three ſhillings and four pence; 
and that without the uſual oath. | | | 
$ 34. But by the modern practice (the appel- Med | 
lant having a lawful proctor proceeding in the ovnining 
cauſe for him) the appellat need not pray a decree* Vi-. 
for him to proſecute the appeal; but (making the - 
3 aforeſaid) ſhould pray that the appel- 
ant ls in his libel ; or that he be diſmiſſed : 
and if the appellant does not libel, he ſhall be 
diſmiſſed with his coſts ; and the cauſe remitted to 
the judge from whom; without any decree prece- 
ding for the Pry proſecuting the appeal, 


* „ 


— 


WW 5 Appeals. 


CHAP. 5 35. By a canon in this kingdom, n9.inhibir. 
XXXIX on ſhall be granted out of any archbiſhop's coun, 
Cr” or court of prerogative, unleſs it be ſubſcribed by 
to be 6gned-an advocate practiſing iu the ſaid court; which 
— 50 the advocate {hall do without fee, unleſs the Party 

voluntarily gives him fomething for his advice}, 


£ 36. Nor ſhall inhibition be granted by the 
biſhop or his chancellor againſt any inferior judge 

unleſs ſubſeribed in the ſame manner; or if there 

- be no advocate in the court, unleſs it be ſubſcrib- 
ed by a proctor practiſing there. <4. 


$ 37. And by another canon |, before the go. 

ing out of an inhibition under the form aforeſaid, 

by occaſion of any interlocutory decree ; or in 

| _ _,_ © any cauſe of correction whatſoever ; the appeal 
F © © itſelf, or a copy thereof avouched to be true ſhall 
= be exhibited before the judge, or his ſurrogate; 
that he may be informed of the crime and the 

grievance, : before he grants the inhibition. 


Copy of ap- 8 38. And the appellant; or tis proctor fhall, 


b | * — « 0 py * . 4-21 
Naas where. before he obtains inhibition, exhibit tothe judge 
by the party Or his ſurrogate a true copy of the acts whereby 
iS aggrieved 


tobe exhibj. he thinks himſelf aggrieved, and from which 
ted before | he appeals. | S | 


inhibition 


be obtained, 3 4 3 Fs . 
* $39. Or ſhall take his corporal oath that he 
endeavoured to obtain the ſame from the regiſter, 8 
tendering him his fee, but could not: will 


And the judge or regiſter acting againſt this Ml tern 
canon ſhall be ſuſpended from his office for the MW judg 
ſpace of three months, and any proctor or others I ceec 
for the ſpace of a year. 8 

g + See Can. 8. Car. I. | On 
} Sce Can. 5 Car. ; | CHAP _ 
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Of the L Be! and 7. ranſmiſs, and exhibiting the In- 
gee  flruments'of Appeal. 


SECT. 1. IF in cauſes of appeals both parties ap- . 
A | Epear before the judge to whom by | © 
{beir.proctors; the appellant ſhall give in his li- 
bel, and proceedings are to be carried on (the 
proctors making the ſame motions, and judge de- 
crecing in the ſame manner) as in the firſt inſtance. 


9 2. Only if a monition for tranſmitting the 
proceedings was not obtained at the time inhibiti- 
on and citation was decreed; the appellant (be- 
lore probatory terms are ſigned) ſhall pray the 
judge to decree a monition againſt the judge fron 
whom ; and the writer of his acts to tranſmit the 
whole proceedings, and the acts in the cauſe; 
which the judge ſhall decree, appointing a day 
for tranſmitting thera, | 


$3. And afterwards the appellant, or if he Tem fer 
will not, the appellat may pray that a competent b.. 
term be aſſigned him to prove his libel ; and the 8 
judge uſually aſſigns the court-day after the pro- bY. 
ceedings are tranſmitted. | 1 5 39 


5 4. If, before the proceedings of the judge 3 . 
from whom be tranſmitted, the appellat contehes fete $34] 
in an appeal from grievauces, the grievance alledg- Proceedings | 


| to be tra- 1 
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rv. ed, and pays the coſts : the appellant, if he wa 
CHAP: promovent in the firſt inſtance, ſhould tranſmit 
XL. the proceedings at his own expence, otherwile the 
judge to whom cannot proceed in the prinripa] 
oo | HE 
§ 5. Or if the appellat was promovent in the 

firſt inſtance, and he is deſirous that the judge of 
the appeal ſhould proceed in the principal cauſe; 


he ſhould take care that the proceedings be tran 


| mitted. 


$ 6. The impugnant alſo in the firſt inſtance, 

Impugoant whether appellant or appellat ; if he thinks that 

n de he is unjuſtly ſued in the firſt inſtance; and has er. 

firſt inſtance pended much money in the cauſe; to recover i 

m the pro- in the appeal, he may at bis own expence tranſmit 

_ ceediogs. the proceeding : for the coſts of the tranſmiſs will 
be allowed if he obtains ſentence. - 


| & 5. But if the appellat will not confeſs the grie⸗ 
Appellzt | vance, but conſents to the judge, and to proceed 


not confeſ- 


fing the gri- in the principal cauſe to avoid further coſts aud 


evance, but vexation; the appellant willing to proſecute the. 


conſenting 3 : 4 , 
tothe judge Cauſe of grievance ſhould tranſmit the proceeding 
Abet at his Own expence ; which if be refuſes to do, be 


Froceedings. is to be condemned in the coſts of that cauſe to 


= 


the appellat. 
88. But if the proceedings be tranſmitted, and 
the grievance appears frum them, the appellit 
ſhall be condemned in cofls: and if the appellait 
imagines that he cannot prove the grievance, be 
Thould conſent to drop that ; and to proſecute the 
J Dor 


50 § 9. The 


9 9. 
re 10 
nd ſc 
DIOCECL 


pf the 
C Ic 


ther | 
hom 


Ihe jus 


party, 


mitte 
monit 
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.CHAP. 


8 9. The proceedings of the judge from whom XL, 
re to be exhibited before concluſion in the cauſe, w—— 


KY" pt 


nd ſome proctor of the court ſhall preſent the®iocecdings 


droceedings to the judge from whom, on the partbitedbefore 
the judge from whom and his regiſter. - -. Concluſion. 


„ 


$ 10. And the proctor of the appellat, or ſome ni. 


ther employed by the regiſter of the judge from adac 
|  Monition ior 


hom, for that purpoſe uſually takes care, that Payment. 
Ihe judge to whom tax the ſum to be paid by the 
party, at whoſe inſtance the proceedings are tranſ- 
mitted, at the end of the tranſmiſs; and prays a 


nonition againſt him for the payment of ſuch tum. 


$ 11. Becauſe an appeal from grievances cannot 
de juſtified, but by the proceedings, and acts 
df the judge from whom; and becauſe when 
any matter or allegation is given before the judge 
df the appeal, in a cauſe of appeal from definitive 
entence by either party; it ĩs not known whether 
t was before propounded ; and whether witneſſes 
vere produced, {worn, and examined, and their 
depoſitions publiſhed thereon, but by looking in- 
o the proceedings of the judge from whom. 


$ 12. And becauſe it cannot be known, but by 
looking into the tranſmiſs of the judge from whom, 
whether all the proceedings were truly and faith- 
fully tranſmitted ; or whether they be not cor- 
rupied, or vitiated, in auy reſpect. | 


$13 And if any of them are omitted or cor- 
rupted, the proQor ſhould alledge that ſuch and 
luch things are omitted out of the proceedings, 
1 e or 


120 


194 


AL. 
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CH AP.or corrupted; and that the tranſmiſs is not entire le ju 


PS 
nor perfect; "and ſhould pray a decree for ſudi K xco 


——> things as are omitted, and for the true and genuine egiſt 


x51 As ment 
for infpeR. 


ing the 
FTranſmiſs. 


prejudice of the litigants; both parties generalj 


proceedings: I: | „ he p 


§ 14. And bam informations of the matten ele 


alledged, Propounded, and proved in the ft h $ 1 


ſtance cannot be given by advocates to the jun wo 
to whom, without inſpecting into the proceedighe cc 
of the judge from whom : | | Ind tc 


5 15. That the parties ſhould not be igel lis e 
great expence to take out copies of the procetiſ¶ nd i: 
ings; and that proceedings may not ſtop to ver c 


agree with the regiſter for liberty to _— 5 2 


| tranſmiſs. N procto 


$ 16. The es as he td the pic xemp 
ceedings at his own expence, uſually pays ogy + 
fourth part of the ſum taxed f , and the appel auſe. 


one third; and that neither of the parties ſhoul 
detain the tranſmiſs to the detriment of the otbeꝶ $ 21 


they leave ſome caution, with the regiſter ; We cc 
ſign a paper acknowledging the receipt of it iſdict. 


promiſing to return it when required. In ſtrur 


S 17. And if when required, they do not i 
turn it; the judge may refuſe to hear the caule, 0 
may excommunicate them: and a proctor detal 
ing ſuch tranſmiſs may be ſuſpended until he 16 


tores It. 
§ 18. Although the _— was read, andi e 


terpol 


+ Sect. 10. 
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erpoſed at the time inhibition was granted, before CH Ap. 
Fc judge to whom, (as is uſual in appeals from XI. 

communication), and left at the acts with the wy 


he party, It muſt be exhibited judicially in his any.” | 


breſence before concluſion in the cauſe. 


$19. And the proctor for the appellant ſhall 


t words to this effect, to ſtrengthen the proof of 
oe contents of his libel before given in by him; 


nd to found the juriſdiction of the judge; exhibit 
he appeal heretofore judicially interpoſed in 
his cauſe by him, and remaining with the regiſter, 
nd in this caſe neither an allegation, nor an an- 
wer of the proctor for the appellat is required. 


rotor for the appellant ſhall exhibit the appeal Ad 
o made, and read before a notary publick ; and judicial. 
xemplified in the form of a publick inſtrument by 
uch notary publick, before concluſion in the 


ule. 


821. And he ſhall ſay that to aid the proofs of 
he contents of his libel ; and to found the ju- 
{diction of the judge he exbibited ſuch publiek 
Inſtrument of appeal, Hgned by ſuch a notary, 
and ſealed with his ſeal of office, aud ſhall alledge 
hat he 1s a good and legal notary publick; and 
or ſuch is commonly had and reputed; and that 
all and fingular the contents of that inſtrument 
ver e, and are true; and that he appealed and 
omplained in manner and form contained in ſaid 
aſtrument: which allegation he ſhould propound 
8 and ſeverally, and pray that it be admitted, 
and that right and juſtice be adminiſtered to him. 


egiſter ; becauſe it was read in the abſence of es 


— er ae 


eee 
3 2 


8 20. But in appeals made extrajudicially, the Exhibiting 


oy 
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CHAP. $ 22. And this allegation being admitted; 
XI. the proctor for the appellat denies the inftrumey 
. to be ſubſcribed and ſealed by the notary ; the 
Anſwer the proctor for the appellant may ſwear that h 
8 faithfully propounded ſuch allegation,” and pry 
that the proctor for the appellat be ſworn to ay 
ſwer it next court-day. B 


8 23. Andif he then denies it; or alledges thy 
Notary (if he does not believe the perſon pretended to beam 
enied) to | | | | 
be proved tary to be a true aud legal notary, the appellant 
a rue and muſt prove it: and he may prove the perſon a 10. 
j. tary, by exhibiting the publick inſtrument, cre 
ting him a notary; which is ſufficiently known by 
all proctors; and the confeſſion of the prociot 
thereon is ſufficient to prove the appeal as ſpeci 
ed in ſuch inſtrument. 3 


$ 24. But if the notary who ſubſeribed the in- 
ſtrument was a notary of ten years ſtanding, and 
known to the judge and court ; becauſe ditterent 
inſtruments of his in like cauſes were exhibited, 
and remain with the regiſter of the court: 


$ 25. And if throughout that time he is reputed 
and eſteemed a good aud legal notary ; the exbi- 
biting the inſtrument of appeal, and making the 
allegation aforeſaid is held ſufficient, without the 
conteſhon of the oppolite proctor to it; and that 
although he denies che inſtrument and allegation; 
and ſo it has been adjudged. . | 


$ 26. ProQors for the appellant upon exhibiting 

inſtruments of appeal alledge that all and fingular 

the contents of them are true, Cc. and if denied, 

make oath that they are faithfully * 
| | al 


— 


Appeals, . 1 oh 
Nad are true, in order to obtain the anſwer of the XL} 
eu dverſe proctor upon oath to them. nn 
6 


$ 27. Therefore they ſhould be cautious in mak- proaers tos 
bg ſuch allegations, or at leaſt in ſwearing to the ?* cautious 
. . in ſwearin 

ruth of them: for in ſuch inſſruments the whole to the truth 
ot the con- 


re inſerted; and therefore ſuch oath is againſt the der to obtain 
the op 


onſcience of proctors; forhow can they juſtly gte pr, 


Fl 

„wear that they are all true? the grievances, nul- Anfwer up- 
u ities, injuſtices, Sc. alledged in the appeal? and“ . 
Wherefore they ſhould omit that part of the allega- | 
oon, which is the ſafeſt method. LY ou 

$ 28. In cauſes of appeal from definitive ſen- In Appel 


nay alledge matters not alledged beforethe judge Macters may 
e alledged 

aim, if publication of the depoſitions of wit- befure. 
eſſes produced in the firſt inſtance does not hinder 
wats t ON. 

$ 29. But this cannot be done in appeals from 
grievances; for thoſe are to be proved from the 
proceedings of the judge from whom; unleſs they 
pave been omitted out of the tranſmiſs ſent by 
dim, or were not entered among the acts. 


F 


enor of the appeal, the grievances and nullities n 10 c 


rom whom, and prove things not proved before eee e 
v 


enee it is held that the appellant and appellat from defini 
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Of Dejertion of Appeal. Wins 


Szor. I. A® the law allows only a year for 6 
8 niſning appeals, the appellay 
law for f ſhould err ry the AF po =" the end of the 
naming AP-year ; and ſhould pray, and inſiſt that the; 
2 4 the appeal pronounce his ſentence ; or l 
proteſt concerning his own diligence in that bs 
baalf: otherwiſe the appellat may alledge that th 
appeal is deſerted; and the judge is obliged to 
pronounce firſt of all upon that article of deſertio, 


pea 
of tha 
Mattel 
$7. 
ſhall p 
the ca 
and rhi 
bf the 
may ol 
ing the 
ing the 


8 2. Although the law points a term for prof: 
Term of 4 | þ 
Manfor euling the appeal; yet the judge from whom my 
p:o622D8: affign a ſhorter term for proſecuting at his dilcrs 
tion; or at the petition of the adverſary ; and 
the appeal is not proſecuted within that term, i 
is likewile deſerted. ; 


$3. And this is called the term of man a4 


8. 
ſigned by him for proſecuting ; the other is call % p1 
the term of the law, which the law aſſigns for perery : 
lecuting and finiſhing the appeal. the ap 
$ 4, In theſe two caſes the appellat may pray — ; . 

Pecrexto decree againſt the appellant (unleſs he has a pft P 
why the tor appearing for him in court) to appear on $9. 


Appents . day certain, and ſhew cauſe why the pretend 


appe 


de decreed deſerted ; the appellat diſmiſſed with XII. 
is coſts, aud the cauſe remitted to the Judge HO —— 
hom: which ſhall be granted. e 7 


tui ged. 


{the appellant does not appear, or - appearing; 

loes not alledge ſufficient reaſons againſt rp 
g the appeal deſerted, nor gives in a libel; 

brays a term 10 libel, and proſecute the rb : 

he judge ſhall pronounce the appeal deſerted, re- 
it the cauſe to the judge from whom, and di mils 

he appellat with his coſts, 


§ 6. But if the appellant gives i ina 8 thei aps ps omen 


ellat to ſtop proceedings, ſhould alledge that the Appellat 
ppeal is deſerted; and if he enters into the proof may ftop 

roceedings 
f that, the cauſe of appeal is to ſtop, until that by alledging 
auer be diſcuſſed and determined. e 
0 


% Abd ft thedlcleativn be eien 
ſhall pronounce the appeal is deſerted, and that 

the cauſe be remitted to the judge from whom; 

and the appellant ſhall be condemned in coſis; but 

if the appellat fails in proof, the appellant 

may obtain ſentence, or an interlocutory pronounc- 

ing that the appeal is not deſerted; and condemp- 

ing the appellat in the coſts made upon that point. 


$8. And then the appellant may proceed i 3 
the principal cauſe: and he ſhould proteſt upon ofAppel- 
erery act done in the huſineſs of the deſertion of ht. 
the appeal, that he is ready to proſecute the ap- 
peal; but that he is hingereß 1 the e in 
the proſecution n.. 


$9. The 5 for the appela alete the 
MN e ÞE gtended Deſeri ion. 
N 
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ppeal interpoſed from ſuch a ſentence ſhould not CHAP. | 


6, The mandate being 3 and returred, [Mandate ras: 
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CHA p. HA p. pretended a appeal inter ſed in the cauſe to be de. 
| XII. ſerted; an 
— be pronounced deſerted, - the cauſè remitted to the 
judge from whom, and the appellat diſmiſſed with 
his coſts; in order to obtain ſentence, / and t 
prove this allegation, he may do it by referring 


Aal. 


praying that ſuch pretended appe 


himſelf to the as of the court, and to the lay; 
and by the date of the inhibition ; or by the fu 
110 upon granting the inhibition. 


§ 10. But if the inhibition be not ec e 


nor any act done upon grantip it, then the all 8 8 
3 the deſertion 1s to 92 proved, by exbi 0 
biting a copy of the act of the judge from whon Wl _ ed 
upon his pronouncing definitive ſentence, ſb WT 
_ 3.7 15 Joribed: adn His ee and een 1175 10 h 
briginal. F C 
§ 11. And if this act is confelled' by the an *. 
lant to be a true copy of the act of the judge [rom 11 Yo 
whom; or it be proved to be ſueh; and it a ſome 
pears to the judge of the appeal from inſpeciughll lant 
the act, that a year was lapſed from the time ll 
tence was pronounced; or from. anterpoſing the * 
appeal, if ſuch was inte rpoſed; the judge ſhall -! $ 
bene as prayed i in the allegation, N gave 
i 5 12. And although the appellant is cited u — 
hey cauſe why the appeal ſhould not be declare ak 
dieſerted; che appellat may ſuffer him to give i time 
his libel, and to proceed in the cauſe until the p - / 
- ceedings of the judge from whom are tranſmitted I 


and then alledge the deſertion of the appeal, whi he ce 
may be the more readily proved by inſpecting i in th 
755 the tranſmiſs of che proceedings. - be al 


1 
£74 


185 13. For il the appeal was extrajudicial beſo 
| a Noi 


©» "2" ca TFT. —— +» 
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z notary public, and neither that, nor the inhiti⸗ CH AP} | 


tion of the jadge are returned; but remain with XII. 


the appellant; it will be diffcutt te prove the de.. | 
ſertion of the appeal; which orc OE: Hh 5 _ 


by inſpecting t the tranſmiſs,” 5 


+ 14 - 
#4 35 21 4 Ai Ck 


14. Im diments may be alled ed to prevent matt, 
dee for the dition” of 15 ppeal:: and Mens pre- 


wenting the 


fuch as prevent pröſecuring and fmiſhing che e up: deſertion 


peal within the term of law are as follow!: A mee 


31471 25 ale. 


Hirſt, If the. Anpellant cited. he, Appcilat.to an- 
ſwer in a cauſe of appeal, and he gid Dot aPREATE 
and thereupon vas excommunicated, and denguyr 
ced; it is a df impediment for the, ume in 
which he dc dee men ebend, £31512 by 


$ 15. Secondly, Tf the appellat g gave in aby con- 
trary matter, or exceptions not toche admitted, or 
perhaps to be admitied, and ſo n Or 1 ad- 
mitted; about the. diſeuſſion or pf | 
ſome time was takenup; during which! the il 
lant oould not procegd: and yet nothing , was 


proved; it is a lawful impediment. 5111120 ard 38 


$16. Thirdly, H;\the proctor ofathe appellant 
gave in any.ioatter; to: be by law afimiigd, and 


the-appellatoppoſed-it, aud hingercel the. admiſſi- 


on of it for ſome time; and it w a aterwards ad- 
mittad and proved: It ĩs an indien Sor Jock 
Lime! as it eng impeded. e i wGgged 


1 


917. Fur thly IT. ibe Ape 10 po r that 
he _ not p18 ecute, and fniſh the 200 ſe witb- 
in the year; upon proving. A GEE be is to e. 
be . ed another renn. 85 | 
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CH AP; 8 18. Fifthly, If the appellant w was s impriſoned 
XII. for the whole; or moſt of the year; or prevented 
by the plague, or any other impediment from the 
band of God; or the commands of his prince 
from proſecuting the appeal; he is to be ee 

| 25 much time at leaſt as he was prevented. 


8 19. Sixthly, If the appellant had the ky 
from whom, and his regiſter admoniſhed to tranſ. 
mit the proceedings; and on the day they were 
to be tranſmitted (and they not being tranſmitted) 
he accuſed their contumacy ; and infiſted that they 
ſhould” be excommunicated; and tendered a ſen. 
tence of excommunication againſt them to be read 
by the judge; which he refuſed to do, but refers. 
ed their contumacy ; and ſo ang time to 
time; this is a good impediment. 


8 20. For the appellant (the _ 5 
beg tranſmitted) cold not proſecute the cauſe; 
but he ſhould take care that it be inſcribed among 
the acts, that the reſervation of their contumacy 

in not tranſmitting the ne was not mak 
at his petition: HE 2H UTE £ 1 97 U 


8 21. Seventhly, Tf for the two or three lf 
1 trot of the year, the cauſe, by the conſents! 
both parties, was under. compromiſe ; a ſecond 
; A is granted: 

If the reid, 0 or any other lawful ichpediment 
| happen the ſecond year, the appellant ſhould 
pray a reſtitution of a third year; and in thi 
_ Thould be very careful to fibiſh his cauſe. | 


ebe 9 22. The impediments ming the proſeci 


dering the tion of the appeal within the term aſſigned by the 


— judge 2 whom ; are hir/t, the length of the 


erm of - Icy 
Mus. Journ) 
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journey from his court to the court of the judge to CH ap. 
LG ; fo that the inhibition could not be obtain- XII. 
ed before the day aſſigned to proſecute. — 


$ 23. Secondly, If in appeals from As, il 
the appellant applied diligently to the Chancellor 
within the time to proſecute, to obtain the king's 
commiſſion to delegates under the great ſeal; and 
he was not at leiſure to ſeal it: it is a proſecution 
in n e 
$ 24. Thirdly, So in appeals to archbiſhops, 

if within the time to proſecute, the judge to whom 

is applied to; and through his fault and neglect 
the inhibition is not iſſued, nor ſealed; and if it 
was offered to the judge to whom by the appellant 

to be ſealed within the term for proſecuting : it is 
a proper proſecution. FREIE I 


8 25. Fourthly, If the appellant before the day 1 
given to proſecute, went to the judge from whom, 1 
or his regiſter, to apply ſor a copy of theſentence; £ 
or the acts of court to enable him to proſecute the 1 
appeal; and if they were refuſed him; or the give al 
ing of them put off until the day aſſigned to pro- , 190 
ſecute did lapſe: it is a juſt impediment. | 1 


f $ 26 Aud in theſe caſes the impediments muſt impedi- a4 
be alledged, and proved before concluſion in theme ee | 
caufe ; becauſe the preſumption is againſt the ap- fore con- | 1 
n : for no impediments but ſuch as appear ae. 75 
rom the acts can be alledged after concluſion. : 1 
$ 27. And it is ſufficient for the appellat to i Tg 
prove the deſertion of the appeal within the term 1 
Jof man; to ſhew the day ſentence was pronounc- 
Wl £9; the act upon aſſigning a term to proſecute, | 
e and the date of the inhibition: from which the 1 
Ldeſertion will evidently appear. 5 _ -- 


& 28. When 


CHAP. 5 28. When an impediment intervenes from $ 
XII. the adverſary, or the judge, or any other way; if and 
＋ not neceſſary, it is at leaſt the ſafeſt method for the inte 
beer appellant to proteſt in the very acts where the im. mu 
Incerventi- pediments do intervene'; that the caufe, has not pea 
1ments. food, nor ſtands, nor ſhall ſtand through him or but 


diments. 8 281 . 

his party, that it be not finiſhed within the tine Wi wp 
C 
8 29. But that it ſtands through the means of opit 
F the adverſe party, or the judge; or any other mai 
| means (as the caſe is) that it cannotbe ended: aud app 
# this proteſtation will be a ſecurity to the appellant, A 
. § 30. As impediments not appearing from the mon 
\ acts cannot be alledged after concluſion in the nion 

1 _ cauſe; if the appellat alledged the appeal to be 


infer Con- deſerted, and the judge aſſigned twice to bear I 

elulon. will upon that article of deſertion; as thoſe two 

aſſignations infer concluſion ; the proof of the 

impediments by witneſſes will not be admitted: 

terwards? But Hare? 

$ 31. If the appellant was negligent in the firl 

and ſecond part of the year, but diligent in the 

| third; in which tune he might finiſh his cauſe, but 

© Fe that an impediment intervened by which he wa 

| hindered: - 11 64 147 lire p | 

S8 32. If his diligence to proſecute and end the 

appeal (if ſuch impediment did not ariſe) appears 

from the acts; and if the impediment be proved, 
a ſecond year ſhall be granted. © 

$cong 8 33. But it is the opinion of ſome, that in ſuch 

Year yrant« Caſe a whole ſecond year ſhall not be granted; but 

«i. only ſo much of the ſecond year as the appellant 


$ 34 | 


was hindered in the firſt, . 


Ak | | 205 


$ 34, If ths appellant was diligent in the firſt CHAP. 
and ſecond part of the year, and an impediment XLI. 
intervened and (it ceaſing) there ſtill remained fo way 
much time as.the appellant might finiſh the ap- 
peal in; a ſecond whole year is not to be given, 
but only ſo much of a ſecond as the appellant was 
impeded in the firſt year. 


/ 


$ 35 But on the other hand it is the modern 
opinion that this is not to be granted; if there re- 
mained after the impediment as much time as the 
appeal might be finiſhed in. | 

And the time ſufficient is generally reckoned 2 
month, or is rather to be determined by the opt- 5 
nion of the Judge. | 
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Of Sentence in Appeals. 
FG: 


Sxcr. 1. WHEN the. judge has proceeded i 
the principal caule 1, and pro. 


Sentence. 


nounced for bis juriſdiction, and given his ſex 


tence in the eauſe of appeal, it is to be executel 
as ſentences in the firſt inſtance, 1 Aies 


* 


of the party, or (he being cited, and not appear 
ing) on pain of his contumacy; the party or his 
proctor praying the taxation, and offering the 
ſchedule of coſts to be taxed, firſt ſwearing to the 
colts expended, or to be.expended by him. 


| ' $2. The coſts are to be taxed in the preſence 
_ taxx 
« - 


§ 3. And a monition is to be iſſued againſt the 
party defeated to pay the principal matter, and 
the coſts ſo taxed within a day certain, as in cal 
ſes of the firſt inſtance : Or the judge may appoitt 
days for the payment of the principal (as tythes 
legacies) and coſts. | | 


Menition 
for Fay- 
ment, 


ae  $ 4. If the appellant fail in his cauſe, either fron 
ppellant . . . 

falngia the acts of the firſt judge, they being legal and jul; 
che Cauſes Or from the acts of the ſecond ; becauſe the pro 
Ae ot ceedings were not tranſmitted, or becauſe tit 
trom whom appeal was deſerted : the judge ſhall firſt p10 
ro be ge nounce, that the appellant failed in the proof of li 


| Procecding libel, aud then he unjuſtly appealed ; and fil 
were tranſ- 11755 : s CO! Im 


- mitted, 


r 7 See Chap. 16, 


obtai 
hem, 
ion a 
ain « 


lente! 
reed 
withi 
EXCO1 
rard. 
88 
Judge 
pend 
to en 


N. M L 


Geo the ſentence of the judge from wen, if'c CHAP. 
he proceedings were tranſmitted. N 5 XIII. 


§ 5. But if the proceedings were not tranſmit⸗ 


ed, he is not to pronoùnee upon that ; becauſe 
de cannot judge of a matter that is not before 


it the cauſe to the judge from whom, on account 
pf the proceedings not being tranſmitted ; or if 
ku appellatory libel be not given in, on account 
df the appellant's not libelling, as the caſe is. 


£6. And he ſhall condemn the elan in coſts, 
and may tax them in the ſame ſentence (the party 
pbtaining them, firſt ſwearing' that he expended 
hem, or muſt expend them) and decree a moni- 
on againſt the appellant to pay them within a eer- 
ain day, under pain of excbmmunication — 
unced upon him on failure of his paying'the 

ithin the time appointed; the monition pro- 
ceding, and his contumacy following ; 3, AS in the 
ike monitions. | | . 


E TT TT © 


$ 7. It is generally beld that ha judge to whom; Whether _ 
as ſoon as he has prone unceU ſentence, and remit- the Judge 
ed the cauſe to the judge from whom, ceaſes to be pon Sets 
judge in that caule ; ſo that unleſs in his remiffory rounding. 
ſentence he has a the coſts of ſuit; and de- ry Sen- 
reed a monition againſt the appellant to pay them feneeceates 


10 be judge? 
vithin a certain day appointed, under penalty of 


0 
be er communication; he canzot tax them atter- 
o vards, nor compel the appellant to pay them. 


$8. But this ſeems to be againſt law; for the 
judge of the court where the colts have been ex- 
pended is the propereſt perſon to tax them, and 
to euſorce the payment of them z and the modern 
I practice. 


Appeals, 3 <4; 3 07) 


im: and he ſhall pronounce as beſore, and re- - 
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„ 4, Appeals. 
CHAP. practice allows the judge condemning i in his ſer. 
XLII. tence the appellant in coſts, to reſerve the taxat. 


— on of them; to tax them afterwards, and to exe. 
cute that part of the ſentence. 


$9. For if the judge did tax the coſts in 4 
ſentence, and did deeree a monition againſt the 
party to pay the coſts within a certain time, ex. 
communicating him (if admoniſhed) and not pay. 
ng within the time ; and the party conceal 

_  ſhimiſelf, ſo that he cannot be ſerved with the mo- 
nition; and the day appointed for payment lap 
ſes; and ſentence of excommunication pronoun 
| ed upon him i in the monition is extinct. 


5 10. The pagey to whom the coſts were to be 
paid may have the monition renewed; and the 
Judge in ſuch caſe does not pronounce the pary 
5 (in default of payment) excommunicated in thisſe. 
cond monition; but an ordinary monition is tobe 
Saen ; which i is the uſual method. | 


"ST: And nee i if the party admoniſhedto 
Pay was for non-payment lawfully EXCOMMUNICE 
ted, derounced, and taken upon the writ de Fx 
communicato capiendo, the judge may tax his colts 
expended through his contumacy, and compel 
him! to pay them to his adverſary, notwithfland 
ing the remiflory ſentence. 


5 12. And therefore by a parity of reaſon the 
judge to whom (although he did not tax the coſls 
in his remiflory ſentence, but reſerved the taxati- 
on) may tax them afterwards, and enforce 2 
ment of them. 

. the. pany condemned i in cofts f:ovId be 

te 


aa 2 0ð09 


ed to ſee them taxed; (and he not appearing) CHAP. 
hey are to be taxed in penalty of, his contumacy. XLII. 


- | » —— —— 
§ 13. It is held that when ſentence is pronoun- Cons taxed 
ed, and taxation of the coſts reſerved to the an. 
ext court day, if the proctor of the adverſary be ads macy ot a 
moniſhed to attend that day, aud ſee the coſts tax- e 
d, and a day appointed for the payment of them; to attend. 
if he does not appear, the coſts may be taxed that 
day on pain of his contumacy, aud a monition 
decreed for the payment of them. 


$ 14. If Iobtained ſentence in the firſt inſtance 

from the depoſitions of witnefles, fully proving 

my intention, and my adverſary baving juſt ex. 

ceptions unknown to me, did not prove them in 
the firſt inſtance, but in the ſecond : 7 


§ 15. He ſhall not obtain the coſts of the firſtCofts- 
or ſecond inſtance ; unleſs I gave exceptions 
againft his witneſſes; and proved nothing: and 
then I ſhould be condemned at leaſt in the coſts 
made from the-day I propoſed my exceptions. 


$ 16. If the appellant obtained ſentence by new 
proofs in the cauſe of appeal; which if he had 
made in the firſt inſtance, the appellat had not 
been put to ſo much trouble and expence ; he 
ſhall not obtain the coſts of the firſt inſtance. _ 


$ 17. Unleſs the appellat knew the proofs that 
would be made in the ſecond inſtance, and the ap- 
pellant's defence (as the payment of a legacy or 4 


tythes) at the time of the firſt inſtance ; and then Ka 
the agpellat is to be condemned in the coſts of 2 
both inſtances. but Quære? for the appellant was "2M 


in Mal; Fide in not producing bis proofs in the 
. 4316 i 


210 d . | Appeals. 

CHAP. $ 18. If the promovent obtained ſentence in; 
XIII. cauſe of tythes for a greater ſum than appearedy 

A be due, either from the confeſſion of the party; 0 
155 the proofs made; the impugnant has a juſt cauſe 
of appeal: in which appeal the ſentence ſhall be 
repealed with regard to the exceſs, but ſhall be iy 
force with reſpect to the juſt value of the tythes. 


§ 19. And the appellant, unleſs he offered ſuch 
Compenſa- juſt value at the time of his appealing, ſhall no 
Colts. obtain coſts: and becauſe the party obtaining ſer- 
tence did not relinquiſſi, and renounce the excel 
adjudged was (as well as the appellant) in Maj 
Hide, and in ſuch caſe both deſerved to be. puniſh 

\ ed; there ſhall be a compenſation of coſts. 


o 


$ 20. The appellant ſhould offer the ſum due; 

and acquieſce to the ſentence of the judge from 

whom, with reſpect to that, judicially betore the 
judge of the appeal in the begining of the ſuit. 


8 21. And the appellat ſhould at leaſt within 

ten days after ſentence relinquiſh the exceſs be. 

fore the judge from whom; or immediately upon 

bis appearance before the judge to whom; ard 

then coſts will be decreed upon the adverſary 
perſiſting in the appeal. 1, 


Pro ve 


6 22. If in appeals from grievances befor 
In Axpeals ſentence, and afterwards from ſentence, both ap 


IO peals are contained in the ſame inhibition, aud KS 

Definitive ſpecified in the ſame libel; and if the appellau WM... 

Sentence. hs, eg , * n: evider 
| fails in the proof of the grievance, bur juſtifies ofts a 


the appeal as to the principal cauſe ; by ſhewing H., q 
the ſentence of the judge from whom to be ut 3 
juſt; or Vice Verſ;. 7 | : 885 

§ 23. The . 


Appeals. pon EE . 


es two ſentences ; and as the appellant failed in XIII. 
"roving part of his libel, there is to be a compen- 
ation of coſts, | . laat juſtify- 


o 


ing one, 


a Compe n- 


uſtly appealed from grievances, or ſentenee, as ſation of 
he caſe is; he ſhould be condemned in coſts as ©2*s: 
o that; but as he juſtiſied his cauſe in one of the | 
zppeals, he ſhould have in that reſpe& coſts de- 
reed him : for the appellat obtained ſentence in 

Pne appeal; and is entitled to coſts; there muſt 

be a compenſation thereof. | 


$ 25. But fuppoſe the appellant expended more 

— in his appeal from grievances; than the 
zppellat can prove that he expended in confirm- 
ng the ſentence of the judge from whom. 


$ 26. As in appeals fron threats of the judge 

from whom, which appear not among the acts in 

he tranſmiſs; and therefore muſt be proved by 
$27. Or in cauſes of correQion, where the judge Exceptions 
21 account of - reverence due to him is not made a 
party in appeals from grievance or-ſentence ; and 

it does not appear from the acts that the griev- 

ance was infſicted at the inſligation and promotion 


of the appellat ; you muſt produce witneſſes to 
prove that it was. | 5 


$ 28. And alſo where there is an appeal from an 
exceſſive taxation of coſts ; if the exceſs is not 
evident from the acts (as it often happens when 
ofts are taxed for ſoliciting the cauſe ; and for 
xpediting commiſſions for the examination of 
m1meſſes) ſuch exceſs muſt be proved by witneſſes: | 
5 And 


1 


Il 


$ 23. The judge uſually in ſuch a caſe pronoun- CHAP. 


—— 
Fhe Appel- 


8 24. For as the appellant frivolouſly and un- inthe other, 
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CHAP. And in theſe caſes the appellant muſt be at extra. 
XLII. dinary expences. | | — 


8 § 29. Here the perſon obtaining ſentence ſhy 

+ obtain his ordinary expences in proſecuting ie 
appeal; as well as his extraordinary expences i 
proving the facts not appearing in the tranſmis, 


S5 $ 30. In theſe caſes it ſeems reaſonable, aul 
equitable that when more money has been expend 
ed in proſecuting the one cauſe ; ſuppoſe for in 
ſtance the cauſe of grievance; than was expend 
by the oppoſite party in defending the detinitne 
ſentence in the firſt inſtance; and confirming that 
and two different ſentences are pronounced; the 
one for juſtifying the appeal from the grievance; 
the other confirming the ſentence of the judge 
from whom; that there ſhould not be a comper 
ſation of coſts. - [ET N. B. 


$ 31. But that the extraordinary ſum expended 
in the one cauſe, exceeding the ſum expended by 
the adverſary in the other cauſe ſhould be decree 
for ; and allowed the party that has expended: D. 
and that ſo much as the one ſum exceeds the other A 
be taxed for him. +: _ 
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Anſwer, 55 . 
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Application for Inſtitution on a double Quarrel, 
Articles in a Jure Patronatis, 


xix. 8, 9, 10 
L ix. 8, 9, 10 
XX. 6, 7, 8, 9, 19 
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Adminiſtrations, XXIX. 19 
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Appeal from Grievance juſtified, xxxvi. 3 
Appeal ſrom definitive Sentence, 


Appeals, vivd voce, xxxvii. 2,3 


Apoſtles, * | xxxvii. 5, 11, 11 
Appeals, when to be made immediately, xxxvii. 6, 1 
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Xxxxi x. 16, 11 
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A xxxix. 18, 21 
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t Bounds of Pariſhes, Axii. 17 6 
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Compulſory againſt Witneſſes, l 9, 19, 11 [oy 
Compulſory Citation, vis mollis, | vii i. IT . 
ö Commiſſion for Examination of Witneſſes, 6, 7, 8, 9. 1 It = 
7 Commiſſion returned, ix. 29, 30, 31, 32, 9 
Commiſſion with the proceedings exhibited, ix. 38. 34 1 
5 Commiſſion renewed, N 3 Iz, 35 88 by 
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Cofts of Proceſs retarded, | 5 xii. 9, 10 1 
| Conclufion inferred on the Term to Sued all Things, "x11, 1 1 
Concluſion by two Aſſignations as to incidental Mancers, XIV. 1, 2,'3 * 
| Cauſes of Correction, | xvii. 1 KY | 
| Citation from the mere Office, 8 vii. 5 # 
| Canonical Purgation, | oli. 12, 13, 145 15.16 1 | 1 | 
Contempt, 7 = xvili. 1, per totum. ft. 
| Citation in double Quarrel, | | | 5 | 
xix. 4 "WT 
| Citation by Ways aud Means on a double Quarrel, p * 11 1 
Citation in a Jure Patronatite, © NS if ö 1 
Calculation of the Sum for Repairs in Dilapidations, XXII. A 65 1 
| Caution from Scqueſtrators, tA xxiv. 4 0 | 
Cauſes of Eſpouſals, . xAxv. 1 9 pg | 
Cauſes of Divorce from a ſecor.d Marriage, and of Reſtitution of Con- 1 | | 
jugal Rites, xxv. 5, 6, 7 1 6 
| Cauſes of Impediment of Marriage, xxv. 17, 18, 19, 20 Ek] 
I Contrary Matter in Jactitation of Marriage, xxvi. 7, 9, 10 Fj 
| Coſts in a Matrimonial Cauſe, | Xii. 31, 33, 34. 38. 30 Tae 
k 2 Cedicile, ra 
ty 


W 


— — 


=. 


215 n. 


Codicils, | Aix : 
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tecefſary promoter of the office. 
Bur if any private perſon accuſes another of 
ny crime, the accuſer is the voluntary promotes | 
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If one man ſeeks redreſs againft another in the 
eleſiaſtical court, as in caſe of defamation, ſub- © 
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Pars Afrix, or Fromovens; and the defendan | 


Reus, Furs Rea, or Impugnans. 
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aud is returnable into court on a certain day there. 
in mentioned, and under the citation there muſt be 
an abſtract in Engliſb concerning the manner of 
ſerving the citation. Can. ii. 1711. | 
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takes to ſerve a citation, makes oath 1n court that 
he could not find any of the perſons mentioned in 
ſaid canon ii, 1711, the promovent's prodtor 
moves for a citation vis & modis, which the judge 
grants. | b 
A citation vis & modis being duly ferved, and 
oath made of the ſervice, if. the party appears 
not, the promovent's proctor moves that he may 
be pronounced contumacious, and for a citation 
vis, &c. (if occaſion be) for him to ſhew cauſe 
why he ſhould not be excommunicated ; which 
being granted by the judge, and being duly ſerved 
and returned upon oath, if the party then appears 
ot, the promovent's proctor moves for a decree 
dation fore, and a citation ad widendun 
fe excommunicart ; concerning the ſervice and re. 
turn of which, ſee Can. iv. 1711. 3 
This proceſs being duly ſerved, and upon oath 
returned, if the party ſtill continues not to appeat, 
the promovent's proctor moves that he may be ex. 
communicated, and preſents the form of an er. 
LD ts communzFation 
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cles or a libel to be exhibited againſt him next court- 
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communication in writing, which the judge, if a * 


preſbyter, reads, fitting with his hat on, only 
moving bis hat when God or Chriſt is named, 


and ſigns his name to it, 

Note, that in a cauſe of office the party muſt 
appear in-perſon, and is not allowed to appear by 
a proctor, until he has received articles: but in 1 
a cauſe of inſtance, appearance is only by a | 1 
proctor. Note alſo, that the return upon oath of 7 
each citation ought to be writ on the back or at 
the bottom of it, with a Jurat, ſigned by the 
wdae: a „ 
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' Note, if the party has run into contempt by 
not appearing, no appearance is to be received 
(whether perſonal or by a proctor) of or from him, 
until he purges his contempt, and pays the coſig. 
This is expreſsly decreed as to cauſes of inſtance, 
Can. Ixx. 1634; and the practice takes place alſo 
E DoS Tots. 25 


When the impugnant appears, he may in his 
own perſon, if it be a cauſe of office, or by his 
proctor if it be a cauſe of inſtance, move for arti- 


day, or otherwiſe to be diſmiſſed with his coſts; (8 
which the judge is, by Can. Ixix. obliged to grant; 1 
and therefore care ought always to be had to have 
the libel or articles ready to exhibit. But whether 
he makes any ſuch motion or not, the promovent's 
proctor ought either then to exhibit the libel or ar- 
ticles, or elſe to move that he may be admoniſhed 
the next court- day to receive them, and the judge 
decrees accordingly. . 12 4753 
B 2 Whenerer 19 
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Whenever articles or a libel are exhibited, the 
promovent's proctor moves, that the 1mpugnant 


or his proctor be admoniſhed to give in an anſwer 


the next court-day, which the judge decrees; 


but upon juſt cauſe given in upon bath, the judge 


may grant another court- day, but no longer tine, 
except there be ſomething extraordinary, which is 


an unavoidable cauſe of delax. 
4 4 «5 „ ö 


When the day appointed for anſwering is come, 


if neither anſwer nor exceptions are exhibited ot 
entered; the judge, upon motion, pronounces the 


impugnant contumacious, and orders a citation 4 
gainſt him, to ſhew cauſe why be ſhould not be 


excommunicated, and proceeds to excommunick 


tion againſt him in the ſame manner as is already 
ſet down. But if the impugnant purges his con- 


tempt, and pays coſts, he again becomes Refs 


in Curia, and may exhibit his anſwer, or enterer- 
ceptions to the articles'or libel, either of which 
malt be done m üg... 

Sometimes a motion is made, that the libel o 
articles, if no anſwer be given by a time appointed, 


| ould be taken pro confeſſo: but I queſtion much, 


whether ſuch a rule as this might not give ſuffice 
ent ground for an appeal; and therefore dou! 


[think it the ſafeſt way, eſpecially in cauſes of mo- 


F_- 


ment. 


When the impugnant offers reaſons why ſuch 
libel or articles ought not to be proceeded upon, 
or to ſhew that he is not obliged to anſwer them, 

the reaſons are called 'exceptions, and are to be 
exhibited on the day appointed for anſwer in , 
J.. RL Re. „ 3 cable 
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cauſe of office, by the impugnant himfelf ; but 
in a cauſe of inftauce, by bis Proctor. | 


Note, that ſomgtimes an impugnant excepts - 


the juriſdickion of a court, as, ſuppoſing himſelf 


to be either nat at al, pr nt in this caſe ſubject to 
it, or 16 the perſgn of the judge, as juſtly ſulpeR- 
ing that be will nat be jmparjual ; _— in each of 


theſe caſes he appears 2255 3 proteſt, exbihits 
his exceptions, —— prays arbi ere, But theſe 


are caſes that rarely happen, therefore for the 
prefent I paſs them by, aig ak only of ſuck 
exceptions as are made to the Aker or Aibel, 


When an impugnant or his proctor exhibits 


ſuch exceptions, be ufually moves fpr an N 8 
by next court- day, or to be diſmiſſed with c 


upon which the judge decrees an anſwer the next 
court day, but no mere. 5 


When zn anſwer to exceptions is given in, the 
impuguant defires until the next court-day to re- 
ply, and then if the anſwer denies any matters of 
ad upon which the exceptions are grounded, he 
” $ a term probatory for the production of wit- 

„and proof of ſuch acts. But if the anſwer 


ee. matters of law, be joins iſſue upon ſuch 
points of law as he bas alledged in the exceptions, 
and prays the next court-day lor 15 arguing them, 


which 1 Is granted. 


I omit for the preſent to f peak of the term pro- 
batory, and the manner of producing and exam- 
iaing of wirneſſes, beeauſe 1 ſhall have a, more 


dpa ten ſor it by aud by. If 
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E If upon hearing the judge finds: the exceptions 
to be good in law, he allows of them, and diſmiſ. 


ſes the impugnant with coſts, in a cauſe of inſtance, 
or of office promoted : but if the exceptions are 
not ſufficient, he condemns the impugnant in coſts 
on account of the delay he has given, and that ac- 
cording to the number of court-days he has ſtop. 
ped the cauſe, (the taxation of which coſts he may, 
if he pleaſes, reſerve to the end of the ſuit) and 
then upon motion lays a peremptory rule upon 
bim to anſwer the next court-day ; which if he ne- 


glects to do, the judge upon motion decrees hin 
contumaeious, and proceeds to excommunicate 


bim ag bose. 
- Requiſta | Libelli, Quis, 


uid, Coram quo, 
The articles or libe] muſt always contain a per. 
fe ſyllogiſm, of which the major lays down ſome 
known rule in law, the minor ſets forth ſome fad, 
and the | concluſion, in conſequence, demands 
ſomething by way of redreſs from the judge. Fot 
example, in a defamation cauſe, He who by defs 
matory Words does an Injury to the good Name and t6 
putation of his Neighbour, ought to do Penance for li 
Fe and make Reparation to his | Neighbour whom 
he has thus injured ; but on or about fuch a Day, ans 
in ſuch a Flace, A. ſpoke ' ſuch and ſuch defamatory 
Words of B. therefore B. defires-that he may be en. 
Joingd Penance, and io make him B. Reparation, 


The anſwer therefore muſt either firſt deny the 
fact, as if A. ſhould deny that he ſpoke the 
words alledged, or ſecondly, the matter of lau, 
or ſome neceſſary part of it, 4. ſhould deny the 


Words alledged to be defamatory ; or — 
| | ple 


„ - 


plead ſomething by way of defence; as if 4. 


ſhould plead: that B. is an infamous perſon, and 


has no good name or reputation wherein tobe 
injured, which is uſually called defenſive matter. 


When the Impugnant has given in his anſwer, 


the Promovent deſires till next court-day to reply, 
and then commonly iſſue is joined, either upon a 


matter of fact or law, or ſometimes of both; but 


ſometimes before iſſue is joined, there is a rejoin- 
det, and ſurrejoinder. rt. 


The joining of iſſue is called Lato Coute/tatio, after 
which the oath de Galumnzz, if taken by one party 
and his proctor, is not to be refuſed by the other 


party and his proctor, whenever demanded. See 
Can. IxXxx F a bx. ng e 


I iſſue be joined upon matter of law alone, the | 


judge appoints next court-day. to have it arguy 


ed; but if the controverſy be about matter of fact, 


whatever fact be alledged by either party, a term 
probatory, Terminus Juris, is prayed and granted 
tor the production of witneſſes, to be examined 
for the proof of it. | e 


The term probatory is the ſpace of three court- 
days; upon all or any of which, witneſſes may be 
produced and ſworn in court; which witneſſes, 
when ſworn, are by the judge admoniſhed to at- 
tend the regiſter upon notice given, who piivately 
examines each of them apart, and writes down 


their teſtimony, which they reſpectively ſign, and 


afterwards own the ſame before the judge; (this is 
called repeating,) who writes repetit, Ec. and ſub- 
leribes his name to each teſtimony, with the day 
of the month when the ſame was repeated, when 
(ines is by one party produced and ſworn in 


court | 
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| court, the other party may require him to be 
ſworn to interrogatories, and when d witneſs is in. 


#trrogated, no extepiion is afierwards to be - mai 1 


The terni probatory may upon Juſt cauſe (io be 


proved by affdavit) be enlarged by the judge; bi 
if there be not ſome very neceſſary reaſon for it, i 
is a ground of appeal. If oath be made that any ne 


oeſſary witueſs refuſes to come to. court, though 
his viatical expences have been tendered him, the 


judge upon motion grants a compulſory proceſs 


For him, and if he ſtill refuſes to eme, proceeds 
to excommuni cation. e ee Re 
II & witneſs be at a great diſtance, but in the 


ſame dioceſe, the judge, upon an affidavit and mo 
tion, grants a commiſſion to have him produced 


and examined at the place where he lives, and hi 
examination is returned; together with his com- 


miſſion ſealed up, and oath made that it has not 
been opened. If the witneſs be in anbther dioceſe; 
the judge upon an affida vit and motion Nr let 
ters requiſitory to the biſhop of that dioceſe, ot 
his official, for his examination, and when taken, 
it is returned as before mentioned: nor is 
publication to pals, uutil reaſonable time be ab 
owed for the examination of every witneſi 
which upon affidavit made is believed to be neceſ 
fary ; but unreaſonable delays are never to be 
countenanced or allowed, | 2 85 
The time for Examination of witneſſes being ex. 
pired, either party may move for a publication of 
their depoſitions, '{which till then are kept fecret) 


and the judge deerees aceordiogly. 
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If any exceptions are to be made againſt the 
witnefles, or any of them, for the invalidity of 
their teſtimony, the uſual time when it is done is 
after publication, and the manner of proceeding 
therein is the ſame as in exceptions againſt the 
libel or articles, only ſometimes exceptions are 
made in general, and time craved till next court» 
day to ſpecify ; but this ſeems ouly an act of de- 
lay, and therefore ought to be diſcouraged. 


In ſome caſes, when the promovent apprehends 
the teſtimony of his witneſſes not to be ſufficiently 
full, he may move for the impugnant's perſonal 
anſwer upon oath ; but this is not allowed where 
the anſwer muſt be the coutfeſſion of a crime, as 
in cauſes of defamation, fornication, &c. 


Theſe matters being thus over, there are cer⸗ 
tain other rules to be run through ſeveral court - 
days, as follow : 7 ; 


% 


Ad Proponendum omma, 
Omnia Adta Propofita. 
Ad Concludendum. 


This rule, ad Concludendum, is not made in a 
matrimonial cauſe, which is ſaid never to be at 
an end, becauſe it may at any time be renewed. 

AA Sententlundum ex Prima, ex Secunda & ex 
Tertia, & interim ad Informandum. | 

There ſeems to be no great uſe of theſe fix laſt 
rules, except it be to give the advocates time 


— to appriſe themſelves of the merits of the 
caule. | | 


\ 


1 | _ 
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In ſome places the information or hearing of 
the cauſe is not upon a court-day, but at a time 


and place appointed for that purpoſe; but in | 
ö Dublin it is uſually on a court- day. = — 
| The information being over, the judge imme. res 
diately pronounces ſentence, which muſt be in lib 
open court, and with his head covered; but if oc 
there be any difficulty in the affair, he commonly fro 
deliberates till next court- day. et; the 
| 1 mit 
The proctor preſents the ſentence in writing, MI tio! 
which the judge reads; and if there be any mi. cal. 
take in the draft, corrects it with his pen as he 
proceeds, and then figns it. When coſts are given, 
mention is made of them in the fentence, and the 
taxation of them reſerved to the judge. 10 * 
„ . 4 E. 


The proQor brings the bill of coſts to the Judge's be 1 
chamber, who taxes it to what ſum he in pri- Wl givu 
dence and conſcience thinks fit, and ſigns his name BMI finiti 
to it; or if there be any controverſy about the BMI wro: 
articles of it, it is ſometimes debated by the dodo be m 
on both ſides, either in open court, or privately judge 
before the judge. ; | 


If the ſentence be not obeyed, and the coſts by w 
paid, the judge iſſues a monition againſt the dil- days 
obedient party, and if he continues in contempt, notar 
proceeds to excommunicate him. Note, the | 


judge makes no rule in court but what is moved Th 
for; but if a proctor makes a wrong motion, the admi! 
judge may put him in his right way. N 
al, 


Every court-day (when a cauſe is called) the ¶ judge 
rule made, the precedent court-day ought to be judge 
read, by which it will appear what is the proper made 

. LA A motion It be 1 


= 


APPENDIX. 
motion then to be made. Moe, that commonly 


in the whole proceeding, when the judge makes 


a rule on the motion of one proctor, the other 


proctor enters his diſſent or proteſt againſt it, the 


reaſon of which is, that he may keep himſelf at 


liberty either to except or appeal, as there may be 


occaſion ; for he muſt not except againſt or appeal 


from a thing he has once conſented to. When in 


the courſe of the proceedings any matter is deter- 
mined by the judge, which yet is not a determina- 


tion of the cauſe itſelf, ſuch a determination is 


called an interlocutory decree. 


Of an APPEAL, 

When either party thinks himſelf injured, by 
the judge's refuſing to make a rule that ought to 
be made, or making another that ought not, or 
giving a wrong ſentence either interlocutory or de- 
finitive, or unmoderate taxing a bill of coſts, ar 


wrongfully excommunicating tor no ſufficient cauſe ; 


he may by his proctor appeal to the next ſuperior 
judge. - : 2s 5 FOB 5 
This appeal may be made either immediately 
by word of mouth in open court, or within ten 
days (fifteen by the ſtatute) in writing before a 
notary publick. | ot Dn 


The appeal being either way made, the judge 


admits it, Juatenus de Jure, and appoints a con- 
venient time for the appellaut to proſecute his ap- 
peal, and bring a certificate ſrom the ſuperior 
judge of ſuch his proſecution; which act of the 
judge is entered in the book, if the appeal be 
made Nua Voce, or written on the paper itlelf if 


i be made in writing. 
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At the ſame time alſo the judge deerees to the 
appellant apoſtles, that is, letters dimiſſory, ot, 
which is the beſt way, Totum & Integrum Proceſſun 
loco Apoſtolorum; which is alſo entered in the 
or wrote in the paper, according as the appeal is 
made. 


If the appeal be not made in ten or fifteen dam 
it is too late If apoſtles are not demanded within 
thirty days after the cauſe of appeal, or an inhi. 
bition procured from the fuperior judge, the judge 
a Quo pronounces the appeal deſerted, and p. 
ceeds as if there had been no appeal at all. 


Note, that if one party ſues another in a cauſe of 
defamation, the impugnant may appear, and pray 
to proceed ſummarily, which is enacted by pak 
liament in a defamatory cauſe, though a fummay 
proceeding in any other plenary cauſe would bex 
mere nullity. ͤ ⁵ v 8 
Mete alſo, that by the ſtyle of the prerogative 
court, all: cauſes are ſummary, though they bs 
quently proceed in a plenary manne. 
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APPENDIX. II. 5 


Cl 


lion of Modern Kilo Profiice and 7 Cob 
adjudged in m courts of ors Commons (ne. 
ver before publiſhed) digeſted under their oY 
Haden 0 Order. 1 


Abatement. 


IF'the el rent c dies 700 Litis Goten be proc-0f 4 97 Mak. 
tor continues till ſentence ; aliter if before“ 
nd in caſe of the death of the party, againſt 
hom ſentence has been read, the executor ſhall 
e cited to ſhew caufe why ! ſuch ſentence ſhould 
de put in execution: But in cauſes of defamati- 
w or other perſonal action, the ſuit ſhall abate on 
he death of either ny See 2 Cro. 483. I 
on. 117, 178. 1 Lev. 6. 1 Vent. 133. Fal. 
gen v. Pollexen. 


1 * r * * 0 
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Abſolutien. 
\ Perſon taken by an Excommunivate Capiendoof ahn 
ſhall not be abſolved till he has paid the on 
7 fees, and alſo the fees of the Signifcavit, 
de writ, ſheriff's attornies, and other fees neceſ- 
ry in obtaining that writ, and then the judge re- 
ores him and ſignifies his abſolution for obtaining 
le writ pro Corporis deliberatione. Gibſon 1107. 


contract caules the party excommunicated for 
not 


6 8 Aceounts. 


17 not ſolemnizing marriage according to ſentengs of tl 
 —_ 5 may be abſolved on giving ſecurity to obey the befo 
vo commands of his ordinary, &c. tho” in other Abr. 


neſs 
cred 
park 
or C 
caſe. 
pron 
tory, 
as in 
fore. 
in ſp 
to ſe 
ince 
boun 
titled 


adm1 


5 caſes he ſhall firſt obey before abſolution. 
1 If one appears, and is excommunicated for mt 
anſwering to a libel, (a copy of which is refuſe 
or has not been given him) he ſhall upon a proli 
bition be abſolved without taking the. oath Mey 
parenai mandatis Ecclefie ; but if no appearance he 
ſhall not be abſolved wirbout that oath. 1. 
232. Scurr v. Burrell. 1 Vent. 5. I Sid. 403. 
If perſons excommunicated be abſolved, and har 
taken that oath de parendo, &c. and ſhall be excow 
municated again in non parendo, &c. they ſhall 
proceeded againſt in a cauſe of perjury. 
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the le 
with 
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intere 
objec 
Caſe | 
Cauſes 
dence 
queat 
for t! 
exeeu 
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If : 
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Of deveuns, AN account muſt be paſſed before the ſame judg 

or his ſurrogate or fucceffor that j 

adminiſtration ; as if A. B. the official of a 

archdeaconry grants an adminiſtration, the accout 

muſt be paſſed before him, his ſurrogate or ſu 

ceſſor, _- not before any mim of a diocel 

tempore Inhibitions ; Dr. Bettefworth. 

In cauſes of e the fingle oath of the u 

countant fhall diſcharge him of all ſums by s 

expended, not exceeding forty ſhillings ; he ſui 

b be allowed his expences in ſecular courts, o 
4 and above ſuch coſts as were allowed there. ? 


i  nLeral expences, according to the degree and qual 


1 


| Accounts. 


of the deceaſed, are to be allowed out of his goods 
before any debts or duties, whatſoever. Godolph. 
Ar. fol. $6. ſed. II. 3 Inſt. 97. 'Tho? for ſtrict- 
UB fs no funeral expences are allowable againſt a 
creditor, except for the coffin, ringing the bell, 
parſon, clerk, and bearers tees, but not for palls 
or ornaments. Per Holt, 1 Salk. 296, Shelley's 
caſe, An adminiſtrator called to account at the 
promotion of a party 1s bound to exhibit an inven- 
tory, (but not under proteſtation of adding, Ec. 
as in common form) tho' he had exhibited one be- 
ſore. He may have a decree againſt the plaintiff 
in ſpecial, aud all others in general having 1atereſt, 
to ſee the account paſſed and diſtribution made. 
ince the 22d of Charles II. an adminiſtrator is 
bound to account without citation, and a perſon in- 
titled to diſtribution by that ſtatute may ſue the 
adminiſtrator to prove his account. Salk. 315. 
Arebbiſhop of Canterbury v. Wills. Ny 18. 2 buſt: 
6. Thomas Rayin. Rep. 407. One witneſs to prove 
the ſealing of a bond, and one to prove payment, 
with the oath of the party, 1s good proof in ac- 
counts. A party praying an account, having an 
imereſt, is not to be condemned in coſts, unleſs he 
objects thereto and fails in his proof; tho” in this 
caſe ſuch exact proof is not required as in other 
cauſes, therefore a op- book is admitted as evi- 
dence. Executors, where the reſidue is not be- 
queathed, and who have a particular legacy given; 
for their patus, and are therefore called nude 
executors, are liable to be called io account, and 
Uſtribute.” _ 5 | Rn 

If an adminiſtration be granted to A. who hag 
no right, and is afterwards repealed and granted 
10 B. who has right, B. ſhall ſue 4. to account for 
he profits in his time in theſe courts, for there's is no 

| DB | other 


323 


FT” » þ ”®” SS FE” 


- . n 
* AW 


8 
. Lee 


S 2 _ 
=; : : 
P ³·mͥ . IT e225 t% 


"Is N — i 


de dn - 


CIC 
* 


e 


a | Acdiont. 


other remedy. g Goaolph. "246. ſect. 32. The ex · ter) 
ecutors or adminiſtrators of any guardian may be mei 
cited to account by the flat. 4 & 5 Ann. An ac. boo 
count paſſed in the minority of a perſon in tereſt. Ncies 
ed is void againſt the infant. Fuz. Nat. Bra, 
118. Account, 1 Brownl. 25. Adminiſtration 
during minority is repealed, and another is made 
adminiſtrator during, &c. and the ſecond admi. 
niſtrator draws the firſt to account, and gives him 
a releaſe, yet the infant at his full age may com. Nis ex 

| the firſt adminiſtrator to account again nini 

x Roll. Abr. 910. Stat. 22 & 23 Car. 2. c. 10, ion 
1 Jac. 2. c. 17. c rom 
Pariſhioners cannot bring an action of account n an 
againſt the church-wardens,. but they may make {tter: 
other church-wardens, and they hall have t Weno! 
againſt their predeceſſors, Lilly's Reg. 22. dus 1 

4 aw, 

ies N 
pun] 
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Actions. 


S pref 

: 4 „ n A. 

% Adi. NIE law allows not of many actions for the — 

1 8id. 68, + ſame matter, according to the received mai... 
20 im in law, Nemo bis puniri debet pro eodem Deli } 
Lev. 71. . a ry . arc 
Lev. 193. 10. Action lies againſt an ordinary for placing om, 0 
3 Lev, 73- in a feat in an aiſſe belonging to another, or agu callec 
wa, 238. any one for a diſturbance iu a ſeat in church, ben p 
. dilapidations, I fimony, laying violent hands d | 
4 Ce. 49. | 3 D. C. 1 
Saik. 134. A clergyman (and the reaſon why this is ſuab be e 
here is, becauſe the clerk having habitum et Toſbeir 
ram, which made him known, it was an offence the 

to the whole order. Godolphin's Rep. 115. Ci lace 
[on IO. 2 Infi. 492, 608. 1 Cro. 753. 13 £00; for 
I. Reform. Leg. 125, 12 Co. gg.) It Ii ſapa 


againſt one for quarrelling in a church, for adult 


Actions. | 7 


tery, fornication, abſence from church, non- pay. 

ment of a rate for the repairs of a church, or tor 

books for the church, or for ſubſtraction of lega- 

cies leſt to pious uſes [in which laſt caſe the judge 

may proceed agaiuſt the executor of his mere of. de Team. 

fice, or at the promotion of the church-wardengitsquoran | 

of the pariſh to whoſe poor the legacy was left]. pias cavſas, 

t lies for hindering the execution of a will, or 

making of an inventory (the puniſhment of which 

is excommunication, as in a cauſe of temerary ad- 

miniſtration) Fitz. Nat. Breu. 98. ſo for ſubſtrac- 

ion of procurations or ſynodals by a rector, Gc. 

rom his biſhop or archdeacon, for ſubſtraction of 

n annual penſion going out of a church, &c. ſo ſor 

tering reproachful words, (tho* not defamatory). 

lenoting any crime out of an angry and malici-. 

dus mind, for which no action lies at common 

aw, which is called here defamation, for a ſnit 

ies not here for words charging an offence not 

puniſhable here; and in words deſamatory malice ' 

s preſumed, in words reproachful muſt be proved. 

alk. 692. ſuit lies here for proctor's fees. fee 4 

Mod. 254. 5 Mod. 238. 1 Vent. 165. 1 Salk. 

33. I Noll. Rep. . 59. 1 Mod. Rep. 167. 

March 45. All artificers muſt pay to the rector, 

7c. of their pariſh the tenth part of their gain 

called perſonal tithes) about Fafter, for the year 

hen pak, (all charges firſt deducted) Stat. 2 Edu. 

b. c. 13 ſed. 7, 8, 9. Allo all hired ſervants 

he tenth of their wages (deducting the charge of 

heir eloaths); on failure of payment action lies; 

put theſe cauſes are prohibited, except in ſome 

lace, where ſuch perſonal tithes were payable 

or forty years before the ſtatute. Any inhabitant 

fa rariſh wherein a chapel has been antiently ; 
. „ founded, 


„ 


Nil Lindw. " : 


- 
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founded, and divine ſervice performed therein 
may (if it be neglected) ſue the rector, &c. in: 
cauſe of ſubſtraction of divine ſervice. 22 Hh 
RRV os | 
% / . | : | . 
. oo Ain. An excommunicate perſon cannot bring any 
"i ſuit, nor a minor under the age of twenty-one, caſe 
(without his guardian) nor a dean and chapter, Wil i J 
the head, and wardens and fellows of a college, be r« 


Ari 
ed 
mull 
was 
gran 


mayor, &c. of a city, or any other community, whe 
without a ſandich lawfully appointed. next 
15 | | TY taint 
e ff FMT. it to 
1 it m. 
5 Adminiſtration and Adminiſtrators. Rep. 
Al ini hr. „ ee muſt be granted 1. To the hu. upt, 
Eee, £3 band of the wife's gcods. 2. To the wiſed we 
5 the huſbaud's. But an adminiſtration may h natur 
granted to the father before the widow, and a : Slant. 
ſiduary legatee ought to be preferred before bet praye 
in an adminiſtration, (with the will anner, Salk. 
If no huſband or wife, then 3. To the children; ordin: 
if the children die firſt, 4. To the father or mo Wi berſor 
ther; if no father, &c. 5. To a brother, or ſſer 371. 
of the whole blood. 6. Io a brother, &c. ofthe ever t 
half blood, for they are all next of kin in equal broke! 
degree; and if none of the half blood, 7. Jo tie culat 
next of kin, uncle, aunt or couſin ; and for de- 91 for 
fault of theſe, 8. To a creditor ; for want of al _— 
_ theſe, 9. To any other perſon at the judge's dl © 10 0 
Dyer 205, Cretion ; or he may ex (e grant to a ſtrange e ma 
1% 25% letters ad colligendum bona defuntlr; or may take 8 
them into bis own hands to pay the Gdecealeds 25 ne 
Hob: dig, debts. Wood's Infi. 317. Aduiniſtration may i :* we 
3. granted during the minority of an infant (nei, *. e 
pl kin) to any perſon, and expires when the inſauſſ Ping 


ar: Fa 
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arrives at the age of twenty-one. It may be grant 

[ed to one during the ablence of another, but it 

muſt be expreſſed in the warrant that the party 

was then at ſuch a place extra Regnum. It may be 

granted to an indifferent perſon pending ſuff in 

caſe of neceſſity, as where there are Bona peritura. 

1 Vent. 313. When legally granted it cannot 

be revoked, but where it is not (as to ſtranger 

when there is a next of kin) it may; but if the 8 

next of kin be incapable of taking it through at- 

taint or excommunication, and the judge grants 

it to another, if he afterwards becomes capable, 

it may be repealed and granted to him. 1 Show, 

Rep. 351. If anadmunſtrator become a bank- 

rupt, the judge cannot revoke and grant it to a- 

nother ; aliter if he be Non compos, for that is a 

natural diſability. Salk, 36. Adminiſtration was 

granted to the grandmother, and a Mandamus was 

prayed to have it granted to the aunt, but denied. 

Salk. 38. It is void when granted to a wrong 

ordinary, and voidable when granted to a wrong 

perſon. 1 Anderſ. 303. Owen 50; 1 Wd. 

371. It may be granted on condition, and what- 

ever the adminiſtrator does before the condition 

broken is good. It may be granted for a parti- — 

cular time, as till, Sc. 6 Coke 18. 2 Sid. 50. 111! hl 

or for a particular purpoſe, as to ſubſtantiate pro- n 

ceedings in chancery, &c. or to receive a parti- 99045 

cular ſum, as publick ſtock, &. No adminiſtrati- 1 

ou ſhall paſs till fourteen days after the inteſtate's 

death, nor ſhall it be granted to a creditor till 

the next of kin have been cited to accept or re- | 7 

fuſe. Dr. ' Parſons. On granting thereof, oath % . , pled 

is taken to adminiſter deceaſed's eſtate duly, by i- 94. 

paying his debts as far as his eſtate will extend, 
4 : to 


* 
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to give in a true inventory, and paſs a juſt account 
of his adminiſtration. Bond is alſo given to the 
ordinary in double the value of the -deceaſed' 
eſtate to make a diſtribution of what remaing 
after all debts, funeral charges, and juſt expences 
of all kinds deduced. Vaugh. 96. Doctor and 
Student L. 2. c. II. Golds. 106. Cro. Eliz. 425. 

4.59- 15 7 8 
donirifira- Where an executor proves a will and dies in. 
a >. teſtate, the judge ſhall grant Adminiſtration of 


the teſtator's goods left unadminiſtered by the ex 
Cum teſta- ecutor to another, and this is called Adminiſtrais 


a mento an- 5 3 . 5 
bro. Oe bonis non Adminiſtratis. Where the executor 


refuſes to prove, Adminiſtration ſhall be granted 
with the will annexed. WE Abr. 907. 

In Cafe of a temerary Adminiſtration, the right 
Adminiſtrator or executor muſt ſhew the probate 
.or Adminiſtration under ſeal, and demand the de- 
ceaſed's goods, which, if denied, he muſt be ci. 
ted to anſwer articles at the promotion of the ad- 
miniſtrator, &c. \ 15 : 

An action lies for and againſt an adminiſtrator, 
and he ſhall be charged to the value of the de- 
ceaſed's goods, and no further ; but ſhall not be 

_ chargeable with them until they come to his hands, 

I Roll's Abr. [907, 919. If he dies his executor 

ſhall not adminiſter in his ſtead, but adminiſtrati- 

on ſhall be granted anew. Terms of Law 12. He 

may pay his own debt firſt, (if it be in equal de- 

gree with others); and if he was indebted to the 
inteſtate that debt ſhall be aſſets in his hands. 1 
Eſc whcrea Roll's Abr. 922. Vaugh. 98, 8 | 
eee . IF. dies, leaving a widow and brother, the 
tes after V idow prays ad miniſtration: the brother oppoſes 


4 et it, becauſe by marriage articles ſhe had barred 


| ved herſelf 15 berſell 


herſe] 
that t 
was 
eſtate 
anted 
confic 
not c 
and g 

ative 
; Ch: 
(infat 
officio 
peare 
and 
The x 
denie 


been 


an, tl 
A. 
his ef 
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A.) f. 
aſter 
wife 
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herſelf of all dower, thirds, &c. She ſets forth, 7 714 


that the jointure which the deceaſed was to ſettle, — 
was not compleated; aud alſo that part of ther. 
eſtate he had ſettled was mortgaged, tho' coven- 
anted to be clear. Curia of opinion, that as the 
confideration on which ſhe was to be barred was 
not compleated, the bar ſhould not prejudice her, 
and granted adminiſtration to her. In the prero- 


ative court, Witham againſt Witham. 


Chriſtopher Smith died, leaving two children Caſe of and” 


(infants); C. S. the grandfather and guardian ede. 
officio prayed adminiſtration: other creditors a- 
peared, and alledged the guardian was a creditor, 

and prayed articles ; which the judge decreed. 

The guardian moved for a Mandamus, which was 

denied ; but they declared if the children had 

been ſeven years old, and had choſe him guardi- 


an, the judge could not order articles. 


A. V. made his will, and gave the reſidue of c,; of 4c: 


his eftate to his wife for life, afterwards e Ang 
truſtees for the uſe of his daughter A. (wife of J. gc. cm 
J.) for life, without controul of her huſband ; Teſtamento- 
after her death to her children, and makes his 
wife executrix; ſhe proves aud dies inteſtate, 
leaving goods unadminiſtered; the daughter A. 
applies for adminiſtration de bonts, &c. cum Teſta- 
mento, &c. as alſo one of the truſtees ; the judge 
on hearing common lawyers and advocates de- 
creed it to the truſtees. BY, ; 
See ſtat. 31 Edw. 3. 11. 9 Co. 652. 5 Mod. 375: 
Gibſon 573. 21 Hen. 8. c. 5. Shower 351. 43 Eu. 
c. 8. 22 & 23 Car. 2. c. 10. 29 Car. 2. c. 3. 1 Ja. 2. 
c. 10. 17. Salk. 25 1. 30 Car. 2. c. 7. 4 & 5 V. & 
M. c. 24. J 4. 12. 1 Noll. Abr. 9 10. Godolph. Orph. 
Leg. 131. Stat. Weſtm. 2, c. 19. Carter 125, 136.8 


* 8 [1 


Adil %. 


4 1 


Adultery. Age. 
Co. 133. 1 Vent. 218. cafes in Equity Abr. 249. 1 Sid, 
293, 372, 409. 1 Lev. 186, 78. 1 Vent. 1 33. 3 
Sd. 79. Co. fol. 39. 1 Sid. 101. 


_— ob tp nr e meacy e . 33 Tone. 
Adultery. Ener 
2 a taitic 
IN caſe of adultery a woman's own .confeflion Wl durin 
will not prevail. The rule in the civil law is, WM think 
revelanti Turpitudinem ſuam fides non datur. Ad-. an ex 
ultery is ſufficient cauſe of divorce, but then it WM niſtra 
muſt be proved by witneſſes, 1 Rolls Abr. 2% to on 
2 Inst. 488. Godolph. Abr. 115. Degge. 156. Salt. fore t 
552. Sir Charles Wolſeley on Livorce. God. where 
471, &c. | : man a 
In cauſes of reſtitution of conjual rites the a. Mage, t. 
ultery of the plaintiff alledged and proved h fore ei 
the defendant hinders a reſtitution, unleſs the her ex 
plaintiff proves a compenſation. or remiſſion ol 
the crime. See 18 Levit. v., 20. Taylor's Caſes WML —— 
Conſe. 1 Vent. 158. 2 Leu. 67. _ Abr. 5, 
2 Inſt. 435. Can. 139. Hob. 213. Nelſon's Right, 
&c. oY | 


* 


CCC Lir 

. COUIE 1 

Age. | | (upon a 

8 | * very C 

FULL age regularly is twenty-one years. ( re 
Lit. 79. But a perſon may do many thin ber b 

under that age; at fourteen he may chooſe a gui: .. *. 

dian, and conſent to marry; a woman at tweuixt tl 

may conſent to marry, and at fourteen may cho he buſt 

a guardian. A man can't make a will of _— and ali 

” 


\ 
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[re fourteen, nor a woman before twelve; but 
it depends wholly on our courts to determine at 
what age ſuch wills may be made. Suinb. 43, 
218: 1 Jnft. 89. 3 UW. 29. 2 Mou: 315. 2 
ones 210. 2» DIES | 
A father may by his will, executed in the pre- 
ſence of two witneſſes, diſpoſe of the cuſtody and 
tuition of his children (if under twenty-one years) 
during their minority, to ſuch perſons as he ſhall 
think fit. Stat. 12 Car. 2. c. 24. Minority of 
an executor determines at feventeen, of an admi- 
niſtrator at twenty-one. If money be bequeathed 
to one at his age of twenty-one, and he dies be- 
fore that age, the money is loſt; per Finch. And 
where one bequeaths a ſum of money to a wo- 
man at her age of twenty-one, or day of  marri- 
age, to be paid her with intereſt, and ſhe dies be- 
fore either of thoſe days, the money ſhall go to 
her executor. 2 Vent. 342. b 9 5 5 


Alimon 9. 


A Limony ſignifies that proportion of the huſ- Alinony, 
band's eſtate, which by the ſentence of this ⁶. 


court is allowed the wife for her maintenance 
{upon any ſeparation from him) pendente Lite. In 
very cauſe where the wife ſues the huſband, or 
contrario, as ſoon as it appears to the judge, ei- 
her by the anſwers of the party principal, or by 


e. 


and alimony, and then porrects a bill of coſts, 
a Ae 7 : * Th and“ 


he huſband might be condemned in coſts of ſuits = 
0 „r. Ab-, 


he proofs, that the marriage was ſolemnized be-, h 
wixt the parties, the wife's proctor prays that C's\. 270. 
1 Sid, 


Go- 


144 


the coſts, and being certified of the man's abiliie 


| for alimpny weekly, &c. Mſi aliter per nos decratum 
Fuerit ; and the uſual ſum is the third, or at leaf 
the fourth part of the yearly value of the ay 


Almony. 


and prays alimony to be allowed from the retury 
of the citation, pendente Lite juxta Ratam of ſo 
much per week, &c. and leaving a blank at the 
bottom of the bill for the judge to infert the ſun 
to be paid u/que ſinem Litis; the judge then taxa 


[for in taxing of alimony conſuctudo gt Qualitergu 
cui afſignatur ſunt con ſiderandæ] he taxes ſo much 


tho' the man may in any part of the ſuit (to avoi 
a further taxation) alledge his poverty, or that he 
is decayed in his eſtate : The wife's proctor may 
alſo alledge the value of the goods her buſband WF 
had as a portion with her at the time of marriage, A Ll 


and the value of the goods he poſſeſſes, that acer. WM +> © 
tainty of the value may appear by his anſwen, Wi judge 
Nelſon's Rights, tit. Alimony. No alimony can be Wl pertin 
decreed but by conſent, or pro Expen ſis Litis, un» Wil on an 
leſs there be firſt a decree for a ſeparation, if he 
Rollis Rep. 1 10. Cro. Car. 220. 1 Edvw. 4. upon 
I. Alimony may be before divorce; for tho the Wi ledged 
libel be generally propier Sævitiam, Ec. becauſe Wh 
the want of neceſſaries is Sewrrza; yet there ſhall ¶ ed a 
not always be ſeparation upon this, but the man hall re 
may appear and give ſecurity to maintain his wife, N lieves ] 
and ſo they may cohabit. 1 Sd. 109. If the M proto, 
huſband refuſes to live with his wife, or thruſts end IL 
ber out of doors, the ordinary will compel him o _____ 
allow her alimony. 2 Brown/: 18. In this caſe ſhe 
makes an affidavit to this effect. | 1 
A. B. Wife of C. B. Party in this Cauſe, ma bell o pre 
or his 


Oath, that her Huſband, the ſaid C. B. has refuſu | 
0 FG cs Ti od negativ 


5 Alimony. 6 ts 

u cobabit with her, and has nor ſo done for the Space 
WE paſt, and that on tbe 
Day of Ds, , | laſt paſt, ſhe the ſaid 
A. B. did earneſtly requeſt the ſaid C. B. io take her 
Home and maintain her as his Wife; which he abſo- 
lutely refuſed. | I 5 . 

This is the proper court for alimony, and if the 
huſband will not obey, the judge may excommuni- 
cate him: beſides, the remedies are more proper 
here than by juries in public courts, becauſe mo- 
deſty and decency require domeſtic differences to 
be privately determined: 1 Sid. 124. 


% 
Fd * 4 Fs * 0 8 2 


„ Allegations. 

ALL allegations ſhall be ſigned by an advocate, 
++ otherwiſe they ſhall not be admitted. If a 4/agetion: 
judge refuſes to admit an allegation material and 
pertinent to the cauſe, the party may be relieved 
on an appeal, if he proves the matter alledged; but 
if he makes oath of his credulity, he ſhall obtain 
upon his appeal without proving the matter al- 
ledged. Oy" „ 

When a proctor to prevent a cauſe being aſſign- 
ed ad concludend”, ſays he gives an allegation, he 
{hall really give it in, aud ſhall ſwear that he be- 
heves he can prove it (if required by the adverſe 
proftor) ; and that he gives it in aon Animo differ- 

endi Litem. | 


PET 


** 


An ſauer. 

Libel being given and admitted, the plaintiff's 
proctor is to pray an anſwer of the defendant 

or his proctor, who ſhall be obliged to anſwer 
oegatively or affirmatively the ſame day. And 
| E 2 ._ _ - Whoever 


. 6 


Anſwers. 


whoever makes an inſufficient anſwer, which 
ſhall be ſo adjudged, and ordered to be amended, 
ſhall pay 13s 4d. for the delay, but if it be full 
the other fide ſhall pay as much. And in exam. 
ining witnefles as to what they don't kno , they 
may fay, they don't know certainly to depoſe; 
but a party principal, as to what concerns his 
own fact, muſt directly anſwer yea or nay ; and 
as to what concerns another perſon, what he 
thinks or believes in his coufcience to be true, 
wiz. Verbum (Credo); and in the end of every 
anſwer to add theſe or the like words ———And 
otherwiſe he does not believe the contents of the 
ſaid poſition or article to be true in any part there. 
of. And in writing his anſwer the proper 
terms muſt be obſerved.— Anſwers and be- 
lieves, or confeſſes, &c. and not depoſeth and 

_ faith. And Note; thoſe that are called articles 
to witneſſes, are called poſitions to the party prit- 
cipal ———And where the poſition is Multiplex, 


ald contains many branches, enquire of the party 


how much thereof he can confeſs or believe, aud 
that being wrote, cloſe it with [the reſt of the 


contents in the ſaid poſition he does not believe 


to be true in any part]. And when a party princt- 
pal and a witneſs are both ſworn together, it 1s 
beſt to examine the party fiſt; for he per 
haps will confeſs many articles, which, if be 
does, the examiner may take leſs pains upon the 
articles ſo confeſſed. —The party principals 
anſwers are taken by his proctor, ſometimes by 
the regiſter corani judice, depoſitions of witneſſes 
by the regiſter ; ſo that the examiner not know: 
ing what anſwer the party has given, muſt take 


all poſſible pains. If the party confeſſes any po- 


fit ion, 
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Anſevers. 


not believe, but denies the ſame to be true in any 
part thereof; but if he ſays only that he does not 
believe (without a negative added) the anſwer will 
got be full, and it will be decreed for fuller an- 
wers. If the deſendant will not conteſt ſuit ne- 
ratively, he may confeſs and conteſt ſuit affirma- 
vely, and ſubmit himſelf to the judge, and offer 
he coſts to be taxed by him (which is frequently 


lone in defamation cauſes). If he intends to con-- 


eſt negatively, he muſt proteſt againſt the nullity, 
Kc. and that he does not believe the contents to be 
rue, tben the plaintiff repeats his libel, and the 
udge admits it; the plaintiff then prays that the 
party principal may anſwer thereto, which the 
udge decrees accordingly, The anſwers of a 
ommunity are given by their ſyndick, ſufficient- 
y inſtructed and lawfully conſtituted; and if he 
loes not anſwer, they may be excommunicated as 
my other perſons may, by theſe general names, 


In a cauſe of jactitation of marriage the deſen- 
lant is obliged to auſwer the libel, tho? no witneſ- 
es have been produced thereon ; aliter in a defa- 
uation cauſe, | 55 

If the defendant confeſſes the matter deduced 
in the libel, and does not the next court-day give 
in ſome plea to take off the force of the ſaid con- 


ſeſſion, the cauſe ſhall then ſtand concluded, and 


the next court-day after ſentence ſhall paſs againſt 


im; and whoever does not cite the party io an- 


fuer before his term probatory be. out, utterly 
loles the benefit of the anſwer. _ 

It a proctor delivers a falſe copy of a libel, to 

: 8 which 


don, he muſt ſay that he believes the ſame to be 
rue ; if he does not conſeſs — That he does 


he dean and chapter, and all and fingular, &c. 


which an anſwer is given, the anſwer ſhall be 


moniſhed to anſwer further, and he refuſes foto 


* 
- * : 
* 
/ 
. | 1 
\ 
— 


Anſiwers. 


taken. Godolph. 124. /. 306. 

If the party has not fully anſwered the poſi. 
ons of a libel, &c. the plaintiff may alledge the 
ſame, and the. judge ſhall aſſign a day to receine 
informations whether the anſwer be full or not; 
and if the reſpondent ſhall be adjudged and ad. 


do, the matter ſhall be taken pro, confeſſo; but i ¶ Cado / 
he refuſes to be ſworn to anſyer, he ſhall be ell © 
communicated. — . — 
I be anſwer of the proctor in a cauſe of refity 
tion of conjugal rites or divotce, as to the mat. 
riage, is very neceſſary. . | 
A perſonal anſwer is not to be decreed in cue A N 
of defamation, or other criminal cauſes, belore 
the publication of witneſſes, quia per Legem un. cr 
tenetur prodere ſeipſum. 1 Sid. 374. When a per: A 
ſon is cited to anſwer articles, (tho he is reid 
bound to fanſwer criminous poſitions upon oatt)i 50 t} 
yet he ſhall anſwer the fame and other poſitiow WM, 1+, 
not criminous, which if he refuſes, it ſhall & 7 L 4 
taken pro confeſſo. If the ſame be confeſſed ꝗ nene 
5 the party may be examined upon oa ces 2 
f the party is at ſo great a diſtance off that be ratio! 
cannot conveniently attend to be ſworn to bi ught t 
anſwers, a commiſſion may be granted to ſweuf ichin 
him; and if he in his anſwers ſwears to the polinM.11.1 v 
on of a libel concerning his own proper fact, qu: cauſe 
non credit, &c. and the ſame ſhall be afterwawiW.1. tb 


proved, he may be proceeded againſt for peru ¶eulon 


If a witneſs refuſes to anſwer; or not fully 1 deg 
ſwers interrogatories exhibited by the advert]. with 
proQor, the ſame may be alledged, and the judg*Wheytory 
ſhall decree him to anſwer further, 


' Apparitari 


4663; „„ 


a — 0 
. * — * — mand ** 


| Apparitors, | 


A N apparitor ſhall not be a promoter; he z,,,; 4. 
may be removed for offences, and decreed 
ontumacious if he afterwards exerciſe his office. 


dolph. Abr. f. 87. f. 12. 


— 


* — 


TY | — ER 7 ; 

| Hppeals, G 
appeal is a removing a cauſe from an inferi- N 9 
e | . Ne | Appeal 44 

or to a ſuperior court, whereby the ſentence wu. 4 
"WS fuſpended till the appeal is heard and determin- 1 
"8d; and all acts done after the ſaid appeal, in 1 
eepdice of the appellant, are to be reverſed. | is 
nd tho? one is excommunicated while the appeal 


t. 340. Appeals are from grievances, definitive 
tence, or interlocutory decrees, —From griev- 
aces are, when the judge refuſes to admit an al; 


Ithin fifteen days. Interlocutory decrees are ſo 
alled when they are final as to the article, matter 
r cauſe. Appeals are either judicial or extrajudi- 
tal; the firſt is either from the ſentence or inter. 
xcutory ; the laſt is from the acts and extrajudi- _ 
al decrees. All appeals from a ſentence muſt 
within fifteen days; but if it be from an inter- 
deutory it ought to be made within ten days by 
| OY "200" 
n. 


depending, he may bring actions at law. 4 8 15 


zation, &c. or receive witneſſes, which appeal 1 
ught to be made in Scriptis [and not vive voce] Foul 


Appeals. 
the canon law. 24 Hen. 8. c. 12. 25 Hen. 8. c. 1, 
Appeals from grievances in cauſes of corteRion 
ſhall be againſt the promoter, and not the judge; 
in which caſe the grievance muſt be proved by 
witneſſes ; ſo muſt appeals, by reaſon of taxi 
exceſſive coſts ; in which laſt caſe the appellag 
muſt ſhew what is uſually allowed by the accu 
tomed ſtyle of the court, and what is over-taxe 
in a particular ſchedule annexed to the appeal, 
If the party againſt whom ſentence is given 
will appeal, the ſame may be made apud ada (en 
| Fenus) ; whereupon the regiſter is to make the ah, 
and an inſtrument of appeal atteſted by witneſls, 
An appeal from an interlocutory ought rather ol 
be made in Scriptis than apud acta. If a judge juſt, 
make a ſurrogate or commiſſioner ad partes io eœ ſeſs t 
amine witneſſes, the party may appeal upon on, a 
12 done by ſuch ſurrogate to the judge bim. Proce 
elf. If a judge threatens a. party to give ſen- by re 
tence againſt him, he may appeal a verbis commit chat tf 
oriis, which words muſt be proved becauſe they Judge | 
don't appear in the proceſs tranſmitted. ——lf Nn 


judge after concluſion ſhall delay ſentence for ten If t 
courts, the party aggrieved may appeal. Un the juc 
_ excommunication may be appealed from, and theW'® ert 
original cauſe thereupon ſhall be proceeded in be. peal, t] 
fore the judge ad quem, &c. and the appellant ex. and ob 
communicated by the judge a gus, &c. may mr znd pri 
abſolution inſerted in the inhibition by the judge be diſu 
ad quem in talem Diem, &c. If a ſentence 5 ferved 
given in the abſence of a party, or if witneſs * act 
are not received, or ſuit not conteſted in plenaii . ſh 
cauſes, the party againſt whom ſentence ſhall be 3 36 
given may on the day ad widendam Sententiam ik ſeen e 


ledge the nullity thereof for the cauſes aforeſaid * to h 
V 2 | 


Appeals. 
and pray revocation, in default whereof he may 
appeal. —_—lf the appellant fail by defertion, 
noa-tranſmiſſion, &c. the judge ad quem ſhall con- 
firm the ſentence of the judge à quo, and tax coſts 
with a monition. The appeal ſhall be fhewn to the 
judge before any inhibition be granted. Can. 97. 
The proceſs ſhall be duly tranſmitted to the judge 
ad quem. Can. 134. Appeals brought and pio- 
ſecuted muſt be determined within the compals of 
one year, otherwiſe they are ſaid to be loſt. No 
party appellant ſhall be put into a lecond year, 
unlefs upon good cauſes firſt ſhewn and allowed 


_— 
— 
3 * 


af. 


lf che party appellate knows the appeal to be, ; i 
juſt, by reafon of ſome Gravamen, he may con= © — 6094 
ſeſs the fame, upon the return of the inhibiti- A 


on, and pay the coſts, and pray the cauſe may be 
proceeded upon coram judice. The party appellate 
by reaſon of a pretended grievance may conſent 
that the principal cauſe be proceeded in before the 
judge of the appeal, as well as the appeal itſelf, 


* 
8 
- — — 
— ner ens mnt 
Vents Oe OR 


| to which the appellant is obliged to conſent. MR 
If the appellant has ſerved the inhibition on 1 
be judge a 9, and fails to cite the appellate, or 1 
s certity bis citation, aud to proceed in the ap- 1 
bpeal, the appellate may appear under proteſtation, 97 
and obtam a decres to cite the appellant to appear 904 


ad proceed, in default whereof the appeal jhall 
de diſmiſſed; if rhe judge @ guo after inhibition 
ſerved on the party appellate, ſhall do or cauſe 
ay act to be done in prejudice of the appellant, 
they ſhalt be proceeded againft in cauſ; Attempia- 
fieris; aud il the judge be not inhibited within 
bfteen days, the party who has obtained ſentence 
s to have a procels ad videndum Sententiam, &c. 

| | And 


22 


Caſe, 
Rate Ca 
uot a plenary 
ones 


party being cited and not appearing, coſts are t 


one ſhall not have coſts againſt the other; bv 
there ſhall be Expenſarum compenſatio. 


and ooſts taxed ; upon the return whereof, the 


be taxed, and ſentence put in execution in pain 


of his contempt. In tithe cauſes ſentence ſhallbe | 
put in execution as to coſts, notwithſtanding u Af 
appeal interpoſed, or inhibition ifſued out, by the iſ !ufi 
32 Hen. 8. c. J. But an appeal lies for an im dou! 
derate taxation non obffante the ſtatute. If an ap. In 
peal be remitted to the judge a quo, the judge dm 
quem may notwithſtanding compel the appelau N venu! 
to pay the coſts by monition. ren 
I be appellant ſhall on the day of appearance ¶NMeace 
of the appellate give a libel, and proceed in t the 
ſame manner as in the firſt inſtance. | ay 
The inſtrument of appeal under the hand of ecau 
notary public muſt be exhibited before the cu ch 
is concluded, in the preſence of the adverle ut in 
proctor. No term probatory ſhall be allowed far In 1 
3 of a libel of appeal where it is appeal into 0 
from a grievance, but the cauſe to ſtand and be libe 
concluded upon bringing in the proceſs, when enten 
the grievance can appear out of it. 1 bat by 
If two appeals ate, one by reaſon of ſome C bole 
bamen, before ſentence, and the other from tele ws 
Io nu 


ſentence, and both are contained in the ſame us 
hibition, and one libel, and the appellant obtam 
in the one, and the appellate in the other, tit 


An appeal ſrom a ſentence of ſequeſtration iu 
pends the ſeizure. Gibſon, tit. Appeal, 


PO 


Action lies againſt a proctor, againſt whom le Cit 
tence is given, if he does not appeal. luly e: 
In the arches, Michaelmas Term 1726. Warr” octor 

ſe againſt Culme, on an appeal from Exon, a Quere accu 
xl ervet 


Appearance, as 


aullitatis was brought, ſetting forth the cauſe, (be- 
ing a cauſe of rate) and that it was a plenary one, . 
and that there was no libel, Litis conteflatio, afſig- 
natio ad proponendum omnia, concludendum, on con- 
clufion ; the judge rejected the Querelas, and 
doubted whether it was a plenary cauſe. _ ns 

In Trinity term 1738, Somers againſt Beale, Caſe where 
adminiſtration was granted to a ereditor on the Aae. 
renunciation of the widow only, and not the chili 
dren; another creditor appeals from the arch- 5715 
deacon's court of Canterbury to the arches, becauſe , 45. 
he adminiſtration was granted within fourteen? 
days; the judge pronounced againſt the appeal, 
becauſe it was not the practice of that court; and 
\rchbiſhop te injundtions had no effect 
but in the court for which they were made. 

In the court ar Worcefler two perſons were put g/. 


os one citation, one only appeared, and prayed . 


z libel, and conſented to all aſſignations, and a C/ 1 ber- 
entence againſt him. Objected on the appeal, , 22 
bat by the ſtatute the citation was void, and the-. 
hole proceedings null (two being put into it;) 

he appeal was pronounced againſt, and adjudged - 

o nullity in a clean OS 


* 7 * * » \# * 


f 1 . 5 2 
Appearance. 


PON the return of a citation, if the perſon 4pp:crance, 
cited (being perſonally ſerved, or otherwiſe : 
luly executed) does not appear by hitnſelf or 
proctor, the next court-day the adverſe proctor is 
0 accuſe his contumacy ; and the judge uſually 
clerves his pain, and continues the cerificate of 
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(tho' the proceſs be not returned), he ſhall be 


and it is ſufficient for the party cited to appear at 


Prote ſtatione de, &c. and alledge incompetency of 


Appear anee. | 


the citation to the next court, when if he dog 
not appear he is excommunicated. A perſon ci. 
ted, and not appearing, is not contumacious, un. 
leſs the adverfe proctor has expreſly accuſed his 
contumacy. He is ſaid to be contumacious, why 
being cited does not appear, or moniſhed by the 
Judge does not obey. If the party cited appears 


diſmiſfed with 6s. 8d. coſts, beſides 35. 4d. for the 
monition in caſe the party agent will not proceed; 


any time of the day; and if the party principi 
appears, all things muſt be done by him /ub p 
reſtatione non reuocandi procuratorium. Where one 
is cited into the Prerogative court to prove a vil, 
or ſhew cauſe why adminiſtration ſhould not be 
revoked, the defendant's proctor may appear /ub 


the judge and court, the proof whereof will lie E 


on the plaintiff, An accountant (where the intereſt WW = * 
of the parties is ſet out 1a the citation) is bound WF <cvt 
to appear perſonally, and not by proctor. No Ajez) 
_ Proctor is to appear in caſe of coutempt till au. harge 
ſwer, nor then without leave. If the party pri WF?” ley 
cipal or proctor, againſt whom ſentence is to be lets J 
given, appears not on the day affigned for the eſtator 
ſame (monition being given) it is to be read Wi" allet 
ZZ is 1 
In cauſes of deſamation the defendant ſhall be ee re 
cited to ſee penance injoined him, and monition eue 
to pay coſts; If he appears, penauce ſhall be in- ee 5 
joined; if he does not, to be excommunicated. ee 
ind a t 


Ane debt 


Articles. 


he promoter to exhibit articles in perſon, and 
that a proctor be not named till after ſuit is con- 
ß OO ue Te 


Abels. 


* 


xecutor's hands, are called aſſets, from the French 


or, legatee, c. aſſets in the hands of one are 
aſſets in the hands of all the executors. If the 
eſtator's cattle breed after death, the young fnull 


rere redeemed; all debts, &c, recovered by the 


nade executor, their debt is affets. Though a 
plantation be an inheritance, yet being in a 
oreign country, it is a chattel to pay debts, 
ind a thing that is teſtamentary. 2 Vent. 358. 
debt releaſed by the executor is aſſets as re- 
| W | ceived. 
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R cauſes of correction at the voluntary promo Ari, 
tion of a common perſon, it is adviſeable for | 
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HE goods, &c. which belonged to the teſta-- Hi whe, 
tor at his death, and which come to the 


4jez) enough, or ſufficient to make the executor | 
hargeable (as far as the fame extend) to a eredi- 


de aſlets: So wool growing, goods mortgaged and o f. 
ot redeemed, or the money wherewith they ve. s. 


xecutor by action. If an obligee or creditor be 


— 


EDGE. os 
ESSE © , 1 
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cutors for years, this is aſſets. 2 Brownl. 4 
Damages recovered in a 
ſo are all ſperate debts in an inventory, for t 
may be had for demanding (unleſs the demand g 
+ Orph. refuſal be proved); per Holt. Salk. 296. f Leaſe 
omg are aſſets to pay debts, notwithſtanding the exe, 
2 Lev. 110. eutors aſſent to the deviſe of them. If an execy. 
444 may tor make a Devaſtavit and die, his executor ' muſt 
233- per make good the Quantum of it to the creditors, if 
be I he has aſſets from the firſt executor. 1 Chan. Cafe 
alle yet E. 257. If an executor makes gain of the teſtator; 
money, it is aſſets. 1 Brownl. 77... It a fene 
adminiſtratrix waſtes the aſſets, and marries, and 
dies, the huſband is liable to no more than wha 
came to his or his wife's hands after the marriage 
Caſes in Stat. Equity 60: © 
Ina cauſe of legacy where the executor has 00 
aſſets except ſpecialties, which perhaps are deſ. 
perate, he may tender an aſſignment of them; 
and. if it be refuſed, and no other aſſets proved, 
= ſhall have coſts. In caſe of defect of aſſeu, 
legacies ought to be paid i in equal POP 
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Caveats. 


Ae is a kind of entry or - Memorandum 1 

a book kept for that purpoſe i in all regiſten 
offices, to ſtop probates, adminiſtration, licet- 
ces, diſpenſations, faculties, inſtitutions, &« 


from being granted without the knowledge « of tht 
Let 


party that enters it, in the ſollowing ſorm. 


ceived. Hob. 59, If lands are deviſed to exe. 


Quare Impedit are aſe, 


this al 
plainti 
ant ob 
ff the 

In a 
ade « 


„ „ * 
Let nothing be done in the goods of 4. B. late rim if « 
bf C. in the county of D. deceafed, without no-. 
tice to E. Proctor, for F. G. having an intereſt,” 
bor the widow and relict, of a creditor, &c. of 
be faid deceaſed] ““ nh | 
An adminiſtration was granted pending a cave- N 
WH i; G. If revocable for that cauſe? curia. It is, 10 
and the delegates are judge of its validity; and it granted | 
is in the civil law the ſame as a Superſedeas at ui, Ca 
common law: It is an entry or Memorandum byrered wid: 
the clerk to give caution. I Lev. 157. 1 And, 
303. Owen 50. 3 F 
The courts of common law ought not to med- 
dle with the validity of a caveat; the canon and 
civil law allow it, quia veretur damnum futurum. 70 % 
Sid. 371. Poph. 133. Godolph. Abr. 276. For 
1 Brownl. 1 19. Ss „ 
\n executor after a caveat entered is ſworn be- _ 
| Wore a ſurrogate, and held good; and he cannot . 
- Whfterwards be admitted to refuſe. 1 Vent. 335. | by 
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; © Certificates. 

AFTER a Citation or other proceſs has been Cerrifeate | 
ſerved upon a party, the mandatory uſually? . 

makes Oath, and certifies the day and place when 

and where the party was ſerved; or if he cannot 

ind him to ſerve him perſonally, he muſt certify 

this alſo, in order to have a vis et Modis. The 

plaintiff may proceed in a cauſe, tho? the defend- 

aut object agaiuſt the certificate of the execution 

f the citation. . 

In a commiſſion ad partes, the notary who was / Eau 
wade choice of to execute it muſt draw a certifi- G | 
| cate | 
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. | ns: 
45 Charitable Uſes. Churches. Church- Warden, 
aate in the name of the commiſſioners, diret ate 
to the judge who granted it, to which the depof. WW cut 
tions taken, the conimiſſion, interrogatories ad ano! 
ſubſtitutions, (if any) are to be annexed, and the the 
certificate muſt be ſealed up and ſubſcribed by the ones 
- Notary. e ; nold” 
| FE Ta II on temj 
— | ny | — = tody 
„ . er 
Charitable Uſes. | Fr 
| the 2 
their 


CCW 
* M ſaying to what uſe, ſhall be decreed to the. 
poor of the pariſh. 1 Chan. caſes 135. 
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PE Churches. 

8 EVERY perſon is obliged to go to ſome church ¶ tue o 

4 r to | 4H . ; to act 
Cburcb. or other, and an entire neglect is puniſhable 

in this court. Salt. 176. Mod. caſes 188. Links, 


? 184, 233. Ref. Leg. 106. Sparrow's Coll. an, eltry, 
71, 78, 126, 236, 237, 191. 31 Rubrick ad jun Ie pe 

2 Rolls Rep. 438, 485. Hardr. 406, 407. Mani he cuſ 

93. Stat. 5 & 6 Ew. 6. c. 1. I Eliz. c. Mart | 
Echard's Hill. Eng. 52. Can. 21. 1 Sid. 35 duden li 
Mis, N N 

Eo ap | | hem be 

__ JF wca; 

ng | Eo ave fo 

: - , Church-Wardens, — 

OD . 6h 

Church (CHurch-wardens are to be choſen yearly ie bet 
ben , Eaſter week by the joint conſent of the miſr:c th 
4% „ de niſter and pariſhioners, if it may be, in whicliſter to 
mo. „„ ci eit mac 


on ' Church-wardens. 


caſe the miniſter has only a ſingle vote; but by 
cuſtom he may-chooſe” one, and the pariſhioners 
another. 1 Vent. 267. Can, 89. But a cuſtom that 
the old church-wardens ſhould: chooſe” the new 
ones, was held unreaſonable and illegal in Mr. Ar- 
nollis caſe at Hereford aſſizes 1904. They are 
temporal officers, and have the property and cuſ- 


tody of the goods of the church; and as it is at 


the peril of the pariſhiouers, fo they may chooſe 
aud truſt whoin they think fit. 5 Mod. 325. And 
the archdeacon has no power to elect or controul 


their election; he has no more to do than to ad- 


miziſter the oath, and to admit the perſon choſen. 

At a meeting of a veſtry, (whether ſele& or at 
large) iu order to elect them, the miniſter has only 
a right to concur with the majority of the veſtry 


nent with the veſtry he has the ſole right by vir- 
tue of the canon of naming one for the year enſuing, 


eſtry, unleſs there be an immemorial cuſtom for 
he pariſhioners to chooſe both, in which caſe 
he cuſtom over-rules the canon. Wherever, or in 
hat body of men ſoever the right of electing 
hem lies, or is inveſted by canon or cuſtom, ſuch 


bem beſt to ſerve that office, who axe not excuſed 
r incapable by law of holding it, thoꝰ thoſe perſons 
ave formerly ſerved that office, and are willing 
ſerve it again; for they being truſtees for the pa- 
Id, the miniſter (as the caſe is) or inhabitants are 
he beſt judges of his capacity and qualifications 10 
re them. And tho” the perſon named by the mi- 
iſter to ſerve be entered in the book, and no pro- 
ſt made againſt ſuch his right of chooſing, yet it 

G = 15 


I 


for the choice of both; but in caſe of diſagree- 


to act as, and be ſworn a church- warden, after he 
ad opeuly diſagreed to the choice of one by the 


en may each year chooſe ſuch perſons as pleaſe 
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38 Church-wardens. 


is in the power of any one of the veſtry or path 
to enter a Cuveat againſt ſuch perſon's being ſwon 
and to bring the miniſter's right on the canon a 
the cuſtom into queſtion: Dr. F. 1725. | 
ng, are er- A counſelor or an attorney cannot be choſe, i 


that 
accot 
diſbu 
cello! 
it am 


9 they are, a prohibition lies. 2 Ko, Abr. 171, Wi; A 
Church-wardens being diſſenters may act by depy In 
ties. Stat. 1 V. & *. 8. 18. 4 again 
lu ſummoning the pariſhioners they need not do f th 
it from houſe to houſe, but a general publick m Hear 
mons at the church is ſufficient, and the major pn pe inę 
Chan. 111. of them that appear will bind the whole pariſh. : Wence 
Thei' Her. Mod. Rep. 236. At every viſitation they ſhall pe. Wor tt 
ſent the names of all thoſe that behave diſordei {vere 
in the church, and all offences preſentable by o ot ſu 
laws relating to the church; parſon or pariſtiv enter 
ners; and that not only on their own knowledge, Wh of's. 
£16. 417” but on common fame: They ſhall not be ſued fo 
118. preſenting, nor be bound to preſent above tviea — 
year, (but may at any time). The old ones ſhall 
make their preſentments before the new ones are 
ſworn ; and when they preſent any crime they are 
not bound to prove, for it is preſumed they doit A Ci 
Dex Cos without malice, and that the crime is notorious 0 
Stare of En- They ſhall collect the offertory, and with the nf the 
$laod, yart niſter diſpoſe of it. By ſtat. 13 & 14 Car. 2. we endar 
Can. 8g. ſhall ſign briefs, and atteſt what is collected. Stat. duce, 
8 & 5 Ann. c. 14. At the end of the year, or in o cour 
month after, they ſhall give an account of theo inge 
receipts and diſburſements to the miniſter and puance 
iſhioners, and deliver what remains in their hand! be = 
to them, or to the new church-wardens ; and either 
reſuſal may be preſented at the next viſitation Mr is u 
the new church-wardens; or any of the parilWant i: 


ore w 


that are intereſted may by proceſs call them ta ay 
account before the ordinary; and if they have 
ciſburſed more than they have received, their ſuc- 

ceſſors ſhall pay what is due to them, and account 

it among the diſburſements at the end of the year. 

1 Mod. 194. 1 Rolls Abr. 121. SY, 

In the delegates, Michaelmas term 1729. Sepe «©, 
againſt Prudence and Bond, — Church-wardens out 2e, ef 
their office ſue for a rate made by them in the. 
year of their wardenſhip ; defendants ſay they 

being out of their office could not fue, and ſen- 

ence was given in the inferior and archęs courts 

ſor the church-wardens ; but the judges delegates 

ere unanimouſly of opinion, that they could 

ot ſue when out of office, ſo reverſed the former 


>W-oteuce, and condemned the church-wardens in 
 W'o!'s.. | | | bY 
Jl 


k — — ” * 

l 1 

e Citations, 

A Citation is a ſummons to appear before an ec- ,,.,.,.. 


cleſtaſtical judge; it contains 1. The name ta. 
of the judge and ſtyle of the court. 2. The de- 
endant's name. 3. The day and place of appear- 
zuce, (zug.) the third day aſter ſervice, if it be 
i court-day, otherwiſe on the next court-day fol- 
0w#1ng, or more or leſs time according to the diſ- 


Ihe plaintiff's name. Ad 5. The cavſe. It 
ber contains a peremptory command to a ppear, 
ris mandatory and inhibitory, where the defen- 
laut is not only cited to appear, but the judge be- 
ore whom the cauſe lately depended is forbid to 

04 proceed 


lahlbition. 


Citations, W 


ance of the place of the defendant's abode. 4. 7 


Intimatory, Proceed any further, or elſe they are intimatory, 
-*. as-awhere executors cite all the next of kin to ſee 

a will proved, &c. intimating that if they. do not 
appear, Oc the judge will proceed, Sc. There 

Seneral. are alſo general citations, as where the defendat 
is Cited to attend the whole proceedings ; or ſpe. 
cial, as where he is cited to do ſome particula 
act, &c. If the defendant abſconds, fo that the 
citation caunot be perſonally ſerved upon him, a 

Viis et mo- citation 77s et modis goes out, a copy of which i 
64g to be affixed on the outward door of his houſe or 
laſt uſual place of abode, or on the church door 
7- wh" of the pariſh wherein he inhabits. Gibjon 104, 
I beſe citations in the courts of arches and prers 


gate 
thel 
den: 
be 1 
the 

fellc 
Tha 
of t 
decr 
on O 
A ci 
facu 
niſte 
tant: 


Special. 


* 


gative are directed to all and ſingular clerks ad M in g 

iterate perſons, whomſoever aud whereſoever in WM righ! 

and throughout the whole province of Canterbury; WM is di 

in other courts——To all, &c. in and throughout MI more 

the whole dioceſe [deanry' or archdeaconry] of Ml the | 
Requifions L. but in requiſitions the judge directs to oue or ¶ on a 
2-w4;<4 more ſpecially named and appointed. In moni: vice. 
ſb pena, ONS for payments of colts, &c. ſub pœna, Fc the arche 
% direction is——To all and ſingular rectors, vicar, Mi the b 
chaplains, curates, clerks and literate perſons reler; 
Prerorutivs Whomſoever, &c. Ell citations in the prerog- offen. 
Citatiozs, tive court go out in the archbiſhop's name, to ap oue 1: 
pear before the right worſhipful J. FB. L. I. beutel 

| Maſter kceper or commiſſary of the prerogatie fit, 
Deerees, Court of Canterbury, or his ſurrogate. If it be vill a 
_ decree {rom that court, the party is to appear a the b. 

a certain day and hour. Peers of the realm ar tion b 

Peer: tow defired to appear by letters miſſive from the judge —1 
A minor muſt be cited to appear lawfully, 2. H not at 
his guardian lawfully aſſigned (quia non eſt Huli e. t. 


Georg ſtand! in judicio in propria Perſona). A body aggit Ihe 
28305 . | f > gate | 


Cita tions. 


gate (as a company) muſt be cited to appear bo. 

their ſyndick, and the citation ſerved on the war- n 

dens A citation againſt a dean and chapter is 5 and 

be ſerved by fixing 1 it for ſome time on the door of 3 ” 

the chapter houſe. That againſt a maſter, and 

fellows of a college'on the gates. of the college. g 

That againſt a mayor, &c. of a city on the door, 

of their Guz/dhall, or on the Exchange. — A hr, „ 

decree againſt a party beyond ſea muſt be fixed4 ren be- 

on one of the pillars of che Royal Exchange. EN 

A citation with intimatiou in a ſeat cauſe, or for vi Inti- 

faculties for vaults, &c. goes out againſt the e f 

niſter, church-wardens, pariſhioners and inhabi-&c. 5 

tants of the pariſh of A, in ſpecial, and all others 

in general, having or pretending to have any 

right, title or intereſt, in or to the ſeat, &c. and 

5 directed as monitions, with this addition [and 

more eſpecially to the rector, vicar or curate of 

the pariſh of, Ge.) and is to Bo read in the church * 

on a ſunday or feſtival in the time of divine ſer- Ge 

Vice. 

arches out of another dioceſe without leave oſad, hogs 

the biſhop, except on an appeal, or in other caſes: b. Clerk 
c. 8. 

reſerved in ſtat. 23 Hen. 8. c. 9. Any judge indi. 40 

offending ſhall be ſuſpended three months.,—[fjudicir. 

oue is cited out of his dioceſe and appears, „ 

lentence is given, or if he ſubmits himſelf to the | 

ſuit, he ſhall have no benetit by the ſtatute, nor 

will a prohibition be granted; if he would have 

the benefit of the ſlatute, he muſt pray a prohibt- 

lion before ſentence, other wiſe it will be too late. 

—lt one is cited within the dioceſe, though 

not an inhabitam, but oaly comes there to trade, 


Ke. this is not within the ſtature.” . Goon 1048. 


Maſter and 


9 


None ſhall be cited originally into the me Dis- 


ceſe. Dr. Co- 


The lubſtraction of tithes is local, and muſt be 


ui ſued 


33 


30 „ Codicils. 
| ſued for befote the ordinary of the place where 
the wrong is done; aliter in caſes tranſitory, li 


forum ſequitur Reum. Salk. 549. 1 Rolls Rep. A | 
328. Cro. Car. 97. 13 Go, 4. 2 Roll. 448. ; wil 
| Mod. 211. | , | 6 Yn frau 
Fra ct In a citation in a cauſe of contract an inhibition a WI 
& cura. muſt be inſerted to forbid the defendant to con- and 
tract or ſolemnize any marriage with any other * 
perſon, pendente Lite; if the plaintiff ſuſpects am | 
_ perſon, he may cite him [or her] in ſpecial, and = 
5 all others in general: after ſentence given in theſe 1 4 
nition 7, Cauſes, a monition goes out againſt the defendant ; 72 
Jelenniz* to cauſe him [or her] to ſolemnize the marriage © 
Ae with the plaintiff before ſuch a day fub pœna, &. wo 
If a perſon ſo inhibited from marrying do 


' marry pending ſuit, he or ſhe may be cited to an- 
ſwer articles of contempt. If the defendant, al. 
ter citation and Vis et modis returned, and excom- 
ee 4. munication decreed and denounced, ſtill abſconds, 
| gulis sel. a decree ſhall iſſue againſt him to appear 19 — 
Sexe ſſionibus, to ſee a libel given, &c. witneſſes pro- 
duced, &c. and the plaintiff may proceed to ſen. 


tence in pain of bis contempt. 


them 
his ce 
The 
clien! 
conte 
parts 
exami 
be pr: 
Codicil ef voluntatis noſtre juſta Sententia d # Naud a 
:odicil eft voluntatis noſtre guſta Sen nd at 
may A quod — poſt Mortem fuam freri vellet abſqu N namec 
Executoris Conſtitutione. When one has made to ſit 

will, and would alter part of it, he may do ay Finne 

adding a codicil; this is as much uſed as a wil, days, - 

for moſt wills of conſequence have codicils " 

| NCXCuyz 


Codicils. 


Il 


Commuſſions. 

nexed ; and it is ſo far from revoking that it con- 
firms the will, and amounts to a new publication. 
A man may have twenty codicils tho' but one 
will. 1 Show. 550. Stat. 29. Car. 2. againſt 
frauds, &c. A codicil may be added by parol to 
a will in writing; and this ſhall be put in writing 
and affixed to the will. Hill. 22 Car. I. and 
3 Se ieee 1 

If an unlary legacies given a „ Or Coſt, 
any 2 e be diminiſbed or revoked „ 
by a codicil thereto annexed, ſuch codicil muſt __ ro 
have three ſubſcribed witneſſes thereto ; 2 contra 
if any additional legacies are only given thereby, 
two witneſſes are ſufficient. Fer Serjeant G, 


fol Commiſſions. | 


A Commiſſion is a power given from a judge to ci 

one or more, ſealed and directed to him or 
them to diſpatch buſineſs in parts remote from 
his court; the manner of obtaining it is thus. — | 
The proctor of the party muſt alledge that his Evi. 
client bas ſeveral neceſſary witneſſes to prove the“ 
contents of his libel, &c. but that they live in 
parts remote, ſo that they cannot attend to be 
examined here without great expence ; wherefore 
be prays a commiſſion to be decreed, directed to 
two or more clergymen on behalf of his client, 
and alſo two or more on behalf of, and to be 
named by, the adverſe party, joiutly and ſeverally 
to fit in ſuch a place, in order to examine the 
witneſſes to be produced before them on ſuch 
days, with power (if need be) of continuing and 

| | | proroguing 


# 


= „„ Commiſſions. 


proroguing the time and place, taking to them. 
ſelves ſome notary public indiferent to the parties, 


. and that the commiſſion with all the proceedings il © 
' had thereon be tranſmitted by ſuch a day; aud 

J that the term probatory be continued to the retury kl 

b of the commiſſion, and the adverſe proctor ado. Will 

A = niſhed to be there preſent at the time of execution 1 

* (if he thinks it his intereſt); if he does not attend, 4 

5 all proceedings muſt be had in Hrnam contumacia; a 

I if he cannot attend, he may ſubſtitute another, il © 

4 Where the witneſſes live out of the judges juriſ. Wl * 
. diction, the office of the judge where they live 

N muſt be implored in the nature of letters of re. 1 

: Cm queſt ; this is called co:mmiſio ſub mutue vii 110 " 

5 ſub mütuæ. is obtentu; the manner of obtaining it i is thus: The 10 

3 proctor alledges that he has ſome neceffary vit. 4 c 

„ meſes, oc: but that they live in the dioceſe of I, | 

by reaſon whereof they cannot be-compelled to * 

appear in this court to be examined; /wherefore * 

he prays a commiſſion or requiſition, direcled to 0 

the right reverend, &c. and his vicar general, er 

jointly and ſeverally i in ad © law to receive, ad- 5 


mit, ſwear, and examine the ſaid witneſſes in any 
place, and on any day before, &c. and concludes, 
tor which you ſhall receive the like favour ſrom 
us if at any time required. All commiſſions 
for examinations may be decreed at the ſame time 
8 that the matter is admitted, but the proctor not 
to be obliged to take them out till the party's an- 
ſwers are given in (if inſiſted upon); and the 
place of ſpeeding of it to be then named, and 
muſt be returned within the term probatory: 
Such commiſſions may be renewed ſhewing 
cauſe. Commiſſioners delaying or neglecting to 


return a commiſſion, may be cited to auſwer art!- 
43 1 cles 
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des ſor the contempt upon an allegation of the 


proctor; if the adverſe party deny ſuch allegati- 


on and fail in the proof, he ſhall be condemned 


in e Proceſſus. There are various 
kinds of commiſſions beſides thoſe, as for taking 
2 perſon's anſwers, for ſwearing an executor or 
adminiſtrator to a will, &c. or to an inventory for 


taking bonds, and for abſolution ; alſo commiſſions - 


directed to two or more appraiſers to value the 


. . 


deceaſed's goods, and to inſpect his papers, which conifer. 
is called a commiſon-of appraiſement. of Appraiſer 


; W , ED x | Ment. 
In the cauſe between Beſt and Peſt in the pre- Rating t 
5 Charges | 
of one. 


rogative, Trin. Term 1727. P. B; died inteſtate, 
leaving a widow but no children; the next of 
kin prayed a commiſſion of appratſement : The 
judge ordered the charges thereof to be paid out 
of the eſtate, and made it a ſtanding rule. 


In Michaelmas 1730, Lord Londonderry's execu- 3 5 


tors moved for a probate of his will; the credi- #ere deni- 


tors prayed a commiſſion of appraiſement, which“ 


the judge decreed; afterwards a Mandamus was 
granted, and the judge obliged to grant a probate 
without an inventory. | 


* 
eee . % 7 
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Compuljories. 


HE plaintiff having deſired his witneſſes to ap- Gonpulirge 


© pear, and tendered them Epen hiaticas he 
$to pray a compulſory or Vis et modis (it need 
de); but then the proctor muſt take care that 
lis term probatory be prorogued. The witneſſ⸗ 
es muſt have ſuch expences taxed by the judge, 


wo ſhall compel the producent to pay them be- 
1 1 fore: 


Caſe 


2—oust, 
2 * 


. 
* 
j | * 
„ 8 * 


Selin. 


| ii nem pt. 


I* cauſes of contempt, if the party upon his ex- 


tories concerning a contempt of us, and our juril 


fore examination. If upon a commiſſion witneſſe 
do not appear, the commiſſioners may decree j 
compulſory. Os | | 


* 1 3 
Conclu ſtion. 


N the day aſſigned to conclude, the plaintift 
proctor prays the judge to conclude with hin, 
which done he prays a day and place, which i 


uſually ſome indifferent day and place named b 


the judge to be informed. When matter is 21 
ledged foreign from the principal cauſe, and proof 
thereof made, and the judge aſſigns a day ad di. 
diendum woliuntatem ſuam, the caufe as to the ina. 
ter is concluded. | h 


. — 7 * . * . q . 
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Contempt. 


amination or anſwer confeſſes the fact, the pro- 
moter may alledge the ſame and pray ſentence. 
Articles of contempt run in the judge's name thus: 
In the name of God, Amen. W. and J. B. & 
vicar general, &c. do object, give and adminiſter 
to you A. B. of, &c. certain articles or interroga- 


diction of our mere office | or at the promotion of 
C. D. &c.]; and the judge uſually aſſigns ſome 

roctor of his court as a neceſſary promoter of 
his office, and he ſhall give articles, and it ſhall be 
DR. | | proceeded 
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produced upon theſe articles if he be preſent in 


court. 


- 


ö - 
8 - 


Contracts of Marriage. 


1 
4 


can be proved, this court will compel the 


both of them are married elſewhere, and have ce- 


lebrated the laſt marriage in ſacie Feelefia, and have 


had children (and ſuch children will be deemed 


baſtards). The ſtatute of 2 & 3 Edu. 6. reduces 
our laws relating to contracts to the ſtatute of Hen. 


8. which was, that a contract proved by two wie- 
neſſes only was ſufficient, and uſed to be confirmed 
by our judges. See Trin, 28 Hen. 8, Dyer 13. Con- 
ſet pt. 6. c. 1. f, 12. in his whole chapter of con- 
tracts never makes evidence in writing any neceſſa- 
ry part of the proof of a contract; and lays down 
exprelly that a proof by two witneſſes (at the 
ſeweſt) who are all without exception, is ſufficient 
to diſſolve a ſubſequent marriage lawfully ſolem- 
nized aud conſummate, and confirmed by daily 
cohabitation together, 1n exact agreement with 
the words of the ſtatute of 32 Hen. 8. (tho' he 
adds that two are the feweſt in ſuch a caſe), 


and in /e#. 14. he ſays, if the plaintiff proves a 
contract by one ſufficient witneſs (who is without 


all exception) and doth prove a treaty by others, 
or proves an acknowledgment by two witneſſes 
(the parties being preſent); or if he proves a con- 

: H 2 „„ 


proceeded in ſummarily, and the party ſhall be 


parties to ſolemnize the marriage, tho' either or 


« aL, 
4 » 
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7 HERE a mutual contract per verba de prejenny; Central; 


”. Contracts of Marriage. 


tract for a future marriage by two, and a treaty 
by the ſame, or other witneſſes, 'or proves an im. 
mediate marriage by two, and theſe proofs are 
afterwards taken away by lawful exceptions un. 
known to the party producing them ; or if the 
_ proofs are difficult (the witneſſes not being With. 
out all exception), or if by reaſon of a former 
contract or marriage, or by a ſubſequent ſolemni. 
_ zation of a marriage made pendente Lite, here the 
judge (tho' he has giving ſentence for the deſen. 
dant) uſually condemns him in coſts. 
See Can. 102. Readings on the Stat. Vol. 4. 194, 
Oc. Salt. 438. 1 Sid. 13. Fitz. Nat. Brew. 41, 
Cro. Eliz. 79. 5 Co. 51. Mod. caſ. 155, 6. Forteſeu 
de Laudibus, &c. T. * Hen. 6. c. 217. Frynge's 
Cafe. 


Cofts 


Cofts, JN N Taxatione Exporiſerum, tria debent concurrert 

Judex debet taxare eaſdem. 2. Vitor debet ju. Wi.” PU; 
rare * 7 fectſſe. 3. yudex debet delato Furameni) Kc. po 
ferre Sententiam ſuper eiſdem. * 10 be 0 
Executors, guardians and truſtees, are uſually Ai be 
8 A 'exempt from colts, or awarded coſts out of the threeſe 

Cales in Eq. Eſtate in their hands. Theſe courts may tax coſls anon. 
185. where there is only ſame, ſo where the plaintif 2 p 
has caufam litigandi. : bef 
In cauſes of voluntary promotion, if the fame Chu 
and not the crime be proved, fo that in the ſen- tat. 
. tence purgation be decreed, the promoter ſhall nh cr. 
have his coſts; for the defendaut by denying the COMM 
_ ſame, has obliged the promoter to be at ſome * on 


charg zes in prov ing it. 


3s | Aſter 


Cofts. 1 


WH After tranſmiſſion of the proceedings in an ap- 
peal exhibited (which is to be before eoncluſion) 
be judge 4% quem muſt tax the coſts of the tranf- 


miſhon, and grant a monition (if need be). 


It the actor or Revs alledge any exceptive mat- 


ter from the cauſe, and the allegation is admitted 


aud a term probatory aſſigned, fo that the origi- 


nal cauſe is delayed, the- proponent mp in 
proof of bis matter ſhall bee naed in Hupen ſis 


retardati J roceſſus. 


When au action is brought by a wiſe here, and 


ſhe obtains ſentence, the huſband may releaſe the 


aoſts. Fer Dr. 4 
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Criminal Cauſes. 


to be done in facie Feclefie. 

The method of proceeding in theſe cauſes is 
threefold, by Inguz/ition, Accuſatiom and Denunci- 
anon. | | 


ed before the ordinary u Anime ſalutem. 
 Church-wardens are to preſent upon oath at the 
1ttation all thoſe that are noted or ſuſpected of 
any crime within their pariſhes, upon pain of ex- 
communication. If a rumour. be ſpread againſt 
auy one by infamous or malicious perſons, the 
9 | preſentment 


c. 


A perſon ſuſpected of a crime may be conven- 


Orrection and puniſhment of eccleſiaſtical crimes E.. 
crimes belong de jure communito the biſſiops; Hafi. 

lor publick and Lotorious crimes, as fornication aric. Cert. 

Kc. public penance muſt be 1nflicted on the party? EA. 


- — — 
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— 
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Tape bo. 


— 
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3 


a2 tim. Ne 


preſentment muſt be ſpecial and particular, als 


ſuch a report or fame was ſpread by ſuch perſons 
xc. Can. 115. ö 

A perſon preſented by church- wardens may be 

put to purgation without giving articles or produ. 

cing witneſſes, tho* he deny both fame and crime, 


Cuflom. 


,. O every cuſtom there are two eſſential parts 
time out of memory of man, and continul 
and peaceable uſage without lawful interruption, 
1 Inft. 110. ö. In pleading a cuſtom you mult a 
ledge that in ſuch a county, c. there is, and time 
out of memory of man, hath been ſuch a cuſtom 
uſed and approved therein. If a cuſtom be not 
denied theſe courts ſhall proceed, but if it be,; 
prohibition will lie aon propter Defectum Furiſmd: 
ones, fed Triationis. Salk. 334. Vide Lreface 5 
Davis's Reports. Salt. 203. Doctor and Student, 
. 7- 10. Davis 1. 32. Coke Lit. 33. 5. 
the 


—f Lon. By cuſtom of London a freeman's widow 
kan, may require a third part of his perſonal eſtae 


(after debts and funeral expences paid), and his 
children another third, and he may by will give 
away the remaining third. If no children, the 
2 29, Widow has one half; but if he has no will, adm 
72 Wil niſtration muſt be granted to the wife, and ſhe 
of Treme ſnall have one third by cuſtom, one third to be 
divided among the children, and the remainia 

third among the wife and children. A freens 


Eftates. 
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; Cuſtom. 


by his will cannot prejudice his wife as to her 
third, yet he may give it away in his life-time, 
And if he advance any of his children with any 
goods, it ſhall bar them of any further demand, 
unleſs he under his hand or by his will declares, 
that it was but in part of advancement, then the 
child fo partly advanced ſhall put his part in 


hotchpot with the widow, and have a full third Hatebpes- 


part of the whole, accounting that former money 

advanced, as part thereof; and this is called 

collatio bonorum. I Inft. 176. 6. The cuſtom does 

not extend to batchelors (freemen), but that they 

may deviſe as they pleaſe; and in caſe of inteſta- 
, diſtribution muſt be made according to the 

far of 22 & 23 Car. 2. c. 13« By a late ſtatute 

11 Geo. I. c. 18. a freeman may by will deviſe as 

ie pleaſes ; but if he dies inteſtate, diſtribution 

muſt be made according to the cuſtom. | 

FV. citizen of London, dies inteſtate, leaving 

à widow and half brothers; now the widow has 

three fourth parts of the whole: She is to have a 

moiety by the act, and the cuſtom is preſerved 

ithout any prejudice; ſo that if by the cuſtom 

ſhe ſhould have the three parts, ſhe ſhall enjoy 

bem (any thing in the act notwithſtanding). 

The deſign and ſcope of the act was not to ſet 

a widow of a freeman before any other, but only 

0 preſerve her rights, which (if greater than 

others) to continue. 


„ 


here the act does not take place, but leaves it as 
it was before when the widow had a moiety; 
ybich cuſtoms being preſerved, let her take her 
boice to ſtand by what the act (as to women in 
jeneral) determines, or what ſhall appear wo 


4 


Where there are any cuſtoms, as in York, &c. york, Gr. 


"Gin 
the euſtom of London: If ſhe waves the cuſton 


the act will take place, if ſhe does not, ſhe cy 
Pray no further benefit by the act; for how is the 


caftom obſerved, which the ſcope of the act isto 
preſerve, if the fum {which by the cuſtom is allo 
ted to the widow) is either augmented of diminiſh: 
ed? And further, ſhe cawt have portion on both 


- **zxecounts, as well cuſtom as act; for the act takes 
place only where no cuſtom has obtained: 


5 | 
Worcefter.. 


Provided, &c.' fhall not in any wiſe prejudice, &c. 
any cuftom (i. e. ſhall not leffen any portion due by 
euſtom, as that at Worceſter, which is for the ui. 
dow to have two thirds, the children one; whereas tht 
a# preſcribes one third to the widow, and two to tht 
chilgren : Now here the widow ſball not be abbre- 
rated by this att). | | DE 


Any thing contained contrariwiſe rotwithfandin 


(that is, thoſe proportions or quantities which arc 
ſpeciſied in this act ſhall not prevail in any city 
where a greater or leſſer ſum, than what is here 
preſcribed, is allowed). 1 | 


The act meddles not with one moiety, which 


is due by euftom, and therefore extends only to 


that part which is not ſubje to the cuſtom, (2 


a moiety of the reſidue. 
The ſcope of the act is to make inteſtates wills 


and to diſpoſe of that part which they could have 
given at their pleaſure to whom they would, ard 


have not done it. Every citizen of London's wil, 
as to ſuch a ſhare, is made to his hands; the Jay 
of the city makes it ſo; as V. died inteſtate only 


as to a part. 


which of neceſſity muſt fall under the cogulzanc 


As to one moiety (there being no child) V. dis 
a teſtate, and dies inteſtate only as to the other, 


0 


certa 
the g. 
to tak 
dee ſt 
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Defamation. 
of the act (or elſe the act is in vain); if ſo; one 
moiety of the reſidue ſhall be the wife's. 
Where there is a wife and children, and all 
rovided for by the cuſtom, the inteſtate's part 
ſhall not be wholly given to the children, but the 
mother ſhall be concerned equally, and have a 


44 


ſnare, which ſhall be equal proportionably to what 
the cuſtom gave them both; if ſo, then ſure the 


widow who has the adminiſtration, and to whom 


the law ſhews all imaginable favour, and who is 


at the trouble of getting in the eſtate, ſhall be in 


as good a condition (when perſons of a remote 
degree conteſt with ber) as when the  GecRhett'# 
children are conteſtants. 


By cuſtom there may be ſelec veſt fies, or A ge i If 
certain number of perſons elected, who ſhall have!7i 


the government of the pariſh; to make rates, and 


to take the church-wardens accounts. x Mod. 194. 
dee ſtat. 17 G. 2. conc cerning veſtries. 


6— 


Defuma! ion. 


DEfamarion ought to have three zeidentz fry 
That the matter be merely ſpiritual, and de- 


Cuſtom 


| P 
1 


'terminable in thoſe courts. (2.) That it concern Defamation, 


a matter merely ſpiritual; for if it concerns any 
thing determinable at common law, out jadges 
thall not have coguizance of it. (3.) Tho? the 
thing be merely ſpiritual, the perſon defamed 


cannot ſue here for damages (the ſuit being here 


only pro ſalute anime); but he may recover coſts 
here. 2 Lev. 1 55. 22 Ew. 4. 20. Arlic. Clert 
el circumſpecte agalis. 1 Lill. Reg. 800, | 

: 1 Regularly 


T7 


„ 


be brought after one year ſince the words were 


Defamation. 


Regularly a cauſe of defamation ought not tg 


| ſpoke, unleſs the plaintiff was beyond ſea, or in 
a remote place when ſpoke. | 
In theſe cauſes the defendant may alledge 
(without proceſs) defamatory words ſpoken againf 
him by the plaintiff, and the cauſes are to proceed F 
together; aud if ſuch allegation be proved, 10 ] 
penance ſhall be injoined nor coſts paid: This, . r. 
is reconvention, but the judge may ex officio pul... . 
niſh both. 7 1+ | 1 oh pon 
Words not defamatory, yet ſpoken maliciouſy omp 
and reproachfully, are puniſhable here; aliter d deca) 
complicated words (as thou art a whore and ibi Marti 
for action at law will lie for a part, and a proli lad t. 
bition will lie for the whole. I Vent. 7, Herben epair 
v. Morrit. Words of paſſion are not defamatoꝶ ay 
being regarded by the hearers no more than tel. *1, 
words of one non compos; ira furor brevis able 
Salk. 692. Smith v. Wood. © umbe 
A wniter of a ſcandalous libel againſt another "9 
may be ſued in acauſe of defamation, by adding n 
Tenoris Schedule praſenti libri annexæ, quam probs im; 
ledt. et inſerts habus. hab. petit. = rofits 
If in a cauſe exception be taken to the perſow fit 
of the witneſſes, containing ſcandalous matte berſor 
which 2 an't be proved, the witneſſes ſo defamel wer- 
may proceed againſt the party principal or prod baſics 
that exhibited the ſame in a cauſe of defamation. 789. 
A perſon proſecuted unjuſtly in a criminal cave *\ , 
by a voluntary promoter, or being preſented by hem. 
church-wardens, nothing being proved agaiuf By 1 
him, may proceed againſt the promoter or pin ji, 
ſenter in a cauſe of defamation. g : my 
| iro” E 


Dilapidalion. 


[49% 


1 Dulapidations, | 


A Refior, Ge. 3 leaving allapidations, 5, Lis 
his goods ſhall anſwer i in ſuch proportions as“ | 13 
the revenue of the church will bear. Dilapida- I 
ions ſhall be judged only by credible perſons = 
pon oath. Inder the name of dilapidations are . — 
omprehended fences, hedges, Sc. as well as : 10 
decayed and ruinous buildings ; ; and it has been 
particularly adjudged, that the felling of wood 
and timber by an incumbent, otherwiſe than for 1 0 
epairs or fewel, is dilapidations, from which he 9 
may be reſtrained by . prohibition during bis in- hag 

umbency, and for which he or his executor is N 
liable to be proſecuted aſter he ceaſes to be in- 
umbent. The ordinary bas a right to take cog- | i 
izance of them in the incumbent's life-time by . 
oluntary inquiſition, or upon complaint made to 
im, and to enforce reparation by ſequeſtering the 
rofits, [or ſome part of them, rarely more than 
; fifth, which is to be received by ſome rally Mi 
verſon, and applied towards repairs, and the | 
wer. plus returned to the incumbent] or by eccle- 
ſaſtical cenſures, even to deprivation, Gu ſou 
789. 1 Koll's Rep. 335. 3 Keb. 619, 

Sa curate or his executors are not ſuable for 
em. 

By the ſtatute of 13 Elia. c. 10. no 1 man 
an ſue his predeceſſor or executors, but only for 
o much of the dilapidations, as have happened ; 
bro? his default, Watjors Incumb. 176, | 

[ 2 | Te =_ 
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6 made, 


Diftribution. 


The plaintiff before ſuit ſhall cauſe the defedy 


to be viewed by workmen, who ſhall make a 
eſtimate of the whole charge, and ſet their hands 


to it; the defendant may alſo have workmen yg 


x 
Y 


F . 


D:Aribution. 


. 
= 


iufpect them, and the plaintiff ſhall be admoniſþ. 
ed to permit the ſame; or the judge may if he 
pleates have a view taken by workmen APPOlt 
by him for his own ſatisfaction. 
There are many reaſons which * the 
refine &c. from condemnation in dilapidations; 
1. Where the predeceſſor died inſolvent 
(2 W here the laſt incumbent (pending a (ui 
agaiaſt his predeceſſor) died (without executor, 
or ſo in debt that none would adminiſter. (3, 
Where, on a fuit againſt the laſt incumbent 
executors, they were freed by ſentence on Hi 
_ gdnaniſtravit pleaded, and the inſufficiency of the 
goods; or where after ſentence againſt them the 
executors died in execution, leaving not goods 
enough, and that he bas uſed all poſſible diligence 
to recover dilapidations, and has laid out accord 
ing to the value of his living a ſufficient ſum in 
repairing the things mentioned in the libel.— 
The ſooner the ruins are inpecded af ter inductic 
the beiter. 5 


— 


Diſribution 


'Y ſtat. 226 23 Car. 2. c. 19. the ordiuan 
may order a diſtribution of what remains 
aſter debts and funeral expences paid, 472. ou 
third to the inteſtate's wife, the reſt among tis 


children, and Ard as legally rEpreient them; i 
| any 


ther 8 


$ 
l 
$ 
) 


Di in enen 


any of chem are dead, other than ſuch children 
vg heirs at law) who ſhall have any eſtate by 

ſettlement of the inteſtate in his life-time, equal 
to the other ſhares. Children (other than heirs at 
law) advanced by ſettlements, or portions not 
ual to the other ſhares, ſhall- have ſo much of 
the ſurpluſage as ihall make all their ſhares equal, 
and the heir at law ſhall have an equal ſhare 

with the others, beiides what he has by deſcent or _ 
otherwiſe. If no children or legal repreſenta- 
tives, one half goes to the wife, the reſt among 
the next of kin in equal degree, and their repre- 
ſentatives ——But no repreſentatives to be ad- 
mitted among collaterals after brothers and ſiſters 
children; if no wife, all goes to the children; 
if no child, to the next of kin and their, &c. in 
equal degree; and no diſtribution to be made till 


after one year from the inteſtate's death. XS 53. 


I A. B. are next of kin, tho? A. dies within nde '; 
year, and before diſtribution, yet his part ſhall go, T, 
to his executors, &c. for the act veſts an intereſt Moor 220. 
in him upon the inteſtate's death, and the proviſo;, 


jor a year, is only to lave the adminiſtrator from &. Car. 
202 1 


a devaſtauit by not dividing till he fees the eſtate. Sho, 1.2. 


And every one to whom any ſhare is allotted Gf 577. 


ſhall give bond with ſureties, that if debts after-,y.,. 15 


wards be made to appear, he will refund pro rata. 


And by flat. 1 Jac. 2. c. 17. if after the fa- See Sarg. 


3:CIt. 


wer's death any of his children die inteſtate Sid. 40%. 
(without wife or child) in the mother's life-time, 
every brother and ſiſter, and their repreſentatives, 
iball have equal ſhare with her; the father ſur- 


BY has all. Salk. 251. 
"ike there are grandchildren of an uncle and 
zunt, nd a ſon of. 2 an uncle living (all cheir ante- 

cedents 


1 Roll. Abr. 


Show. 351. 


50 ee 28 Divorce. 


cedents dead) the grandchildren can't come in Wl fol'' 

Jure Kepraſentationis, being in a degree more Wl baſt: 

remote than brothers and fiſters children, beyond The 

which no repreſentation takes place, and the mat! 

they are out of equality of degree. 1 Lill. Reg. guin 

660. Salk. 250. Tho. Raym. 496. The aunt is alſo 

not intitled to diſtribution with the grandmother, Wl r1age 

the laſt being the neareſt of kin. Salk. 251. The tene 

half blood is intitled to diſtribution with the in tl 

whole blood. V. Jones's Rep. 209. ber 

. A. had three brothers, one died leaving three vor 
5 children, another two, and the third five; then Mer: 
A. dies inteſtate. Reſolved that diſtribution ſhould duri 

be per capitu, and not per ſtirpes, and all ſhould ¶ dive 
bave equal. Caſes in Eg. Abr. 249. the « 
Where a man makes a- will, and a ſtranger MI Whe 

executor, and gives him a legacy, but does uot it is 

diſpoſe of the reſidue, he dies inteſtate as to that, not 


erju, 


and it ſhall be diſtributed among the next of kin 


2 Vern. 361, 676, 634. 2 Mod. Rep. 101. On the n 
in Eg. Abr. 244, 249. won 
labil. 
Se] 
82 . FFV fake 
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Divorce. 5 > 
8 HE ſole confeſſion of the parties is not ful. I. In 
ſenda 
ficient for a divorce, there muſt be proof W- 
by witneſſes, There are two ſorts of divorce, iger 
e d Mens & Thoro, and a Vinculo, &c. The firſt 1s 3 


dert f. in caſes of adultery, cruelty, &c. in which the 


a tents marriage n been originally good is not di. 
. ſolyed, 


m_— gg _a_ w_nw a 


Divorce. 


51 
ſolred, nor does it bar the wife of dower, or 
baſtardize the iſſue, but intitles her to a/imony. 

The ſecond annuls and diſſolves the very bond of tat. 94. 
matrimony, as in caſes of Precontract, Conſan- pu, * 
guinity, or Affinity within the degrees prohibited; A Vinculo, 
alſo of Impuberty and Frigidity. Where the mar-*© 
rage itſelf is merely void ab initio, and the ſen- 

tence of divorce only declaratory of its being fo. 

In this ſecond caſe, the wife is barred of dower, 

ber children legitimate, and the perſons ſo di- 

vorced may marry any other. After divorce a 

Menſa, &c. the parties ſhall not marry any other 

during each other's life ; nor ſhall the ſentence of 
divorce be given till they have given ſecurity to 

the court that they will not marry. Grey's /y/tem. 

Where a man is divorced in a cauſe of Frigidity, 

it is prohibited by fuch ſentence that he ſhall . 

not inarry again, and if he does he is held a 
erfurer and an adulterer, . In cauſes of Frigidity, 

the man muſt be inſpected by Phyſicians, and the 
woman by a jury of Matrons; et ſi perſona fit in- 

babilis matrimonium diſſobuatur. | 9 


Separation from bed and board 1s for peace 
fake till opportunity of atoning.—By divorce 4 
Thoro, &c. they are not ſhut from all converſe. 
with one another, they may return to mutual em- 
braces again. | | | 


In cauſes of divorce for adultery, if the de- 
ſendant proves that the plaintiff has alſo com- 
mitted adultery, he (the defendant) ſhall be diſ- 
I led guoad petita in libella, et hor eſt compenſatio 
FITS. 
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Kc, | : lee, 


1 EVidenee generally freaking. is uſed for fone 


proof either by witneſſes upon oath, or by die 
writing. One may be allowed to give evidence diſa 
upon hearſay to confirm another's teſtimony, a w 
Probable evidence is of little weight againſt pol. the 
tive oaths. of ( 
If a man be over ſea, or dead, the party ſhal nicd 
be admitted to prove his hand by witneſſes, or Nvitt 
comparing it with other writing. See Law com 
Evidence, p. 2. ca. 5. dicii 
Where either party would produce any writing, . II 
and give it in evidence, it muſt be exhibited with denu 
an allegation, and fo proved. The hand of delay 
party ſigning may be proved by letters, or other Lot b 
his hand-writing, which are to be exhibited by eat 
allegation; and being proved, proctors or ap of th 
proved writers are to beaſſigned by the judge to perſo 
compare the ſame, who are to give vent excor 
thereon. | A 
2 fall 

— may 
* 


Ex communication. 


3 HERE are two excommunications, Mat 
ical ien and Minor : The firſt is where one is excl 
— ded from the communion of the church in it 

ſacred rites and privileges, and from the com 
| Pal) 


Exetutors. . 
pauy of the faithful ; fo that tis excommunication 
to keep company with him. The ſecond is where h 
one is excluded only. the ſacraments and divine 
worſhip, and 1s -generally paſſed upon obſtinate 
perſons for not appearing on a citation ſubmitting 
to do penance, &c, No excommunicate perſon 


ſhall be ſuffered to come into a church, nor if he7% Hane. 


Fry's an 


die under ſentence to have chriſtian burial ;. he I E mt 


diſabled to do any judicial act, as- to ſue; &c. becse tics 
a witneſs ; and if he does not ſubmit in forty days“ 
the biſhop ſhall ſignify his condition to the court 
of Chancery, and Fequire a proceſs de excommu- 
nicato capiendo, upon which he ſhall be impriſoned 
without bail. None but a biſhop can certify ex- 
communication, or one that has ordinary juriſ- 
diction, Grb/on 1106, „„ 
The miniſter or curate ought to publiſh letters 
denunciatory upon an excommunication; without - 
delay, on pain of ſuſpenſion ; and that ſuits may 
not be delayed by perſons perſiſting in excomimus 
nication, the judge may proceed at: the promotion 
of the party grieved againſt the excommunicate 
perſon in à cauſe of correction for perſiſting in 
kreommunica tien: 108 10, 409.49 

A man uyuſtly excommunicated; by .reaſon'of 
2 falle return of the citation or Sther proceſs; 
may alledge the fame; and upon probf thereof 
the adverſary ſhall be condenined in cofts; © 
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5 Execulors. | | 
7 Xecutors muſt pay debts before Jegacies, and Euter. 


rt, debts to the king, then debts on record vir 
1 . | b Payments. 


debts of a higher nature before others; as? poi | 


may ſatisfy what legacies they will firſt, 
| there be not enough to ſatisfy all; or pa 
Part of a legacy, or deduct a part: But if tt 


Gele 
Sar. 


by ſtatutes, We, _ debts on | mortgages, bonds 
'&c. rent, ſervants wages, book debts. They 


tho 


7 a 
ere 


a particular thing deviſed, as a horſe, &. 
this muſt be delivered in ſpecie, and can't be fold 


| --4 them to pay all or any part of others. Ses 
Hob. 265. | © | 1 


Guardians; 


Guardian (or curator) is one that educates 


child, and manages hits eſtate till he 


mes of 


age; and is either teſtamentary, i. e. appointed by 


will of the father, &c. or by the law. As to 


fuing of actions a guardian muſt be aſſigned in 


that court where the ſuit is to be commenced. A 
guardian having inflituted an action againſt an 
_ executor for a legacy, the executor may pay i 


apud aca, which will be a good diſcharge to bin 


againſt the infant when he comes to full age. 


The father or next of kin of an infant ſhall at 


his own inſtance be admitted guardian (where be 
is under ſeven years of age); but if above he mul 
appear in perſon, and pray a guardian to be ab 


7 777 , 


| Jaclitaton. 


married to ſuch a one, he or ſhe is to be ſued „ 
in a cauſe of Jadlitation of Marriage. Where the e 
defendant may alledge matrimony in his own de- 1 
ence, which if proved, ſentence ſhall be given mw 
zgainſt the plaintiff, not only for failing in the Fl 

proof of the libel, but it ſhall be pronounced for | _ 
he marriage; as in contract cauſes, if the de- 1 

endant fails in the proof of his allegation, he = 
all be condemned in coſts, and a monition ſhall 


F an perſon falſely. give out that he or ſhe ia fafitation- 


ue out againſt him to be filent, and deſiſt from 1 
ich boaſting and aſſertion for the future. 5 1 
0 

11 — — — — | 
ll - | 
n Interrogaiories. il 
i | | 1 
7 7 NE ſhall not aſk a witneſs a queſtion, their. al 


affirmative anſwer to which may draw him 
nto a crime. He ſhall not be examined upon 11- 
errogatories till he has gone through the evidence : 
or the party on whoſe fide he was produced. 

The adverſe proctor ſhall have a reaſonable 
ime to prepare his interrogatories from the time 
the production of a witneſs, generally twenty- 
gur hours; if they are not ready by that time, 
he examiner is not to ſtay or detain ihe witneſs, 

KK Long 


of 


86 muuenlry. 


Long and multiplex interrogatories often hurt 3 
the cauſe of the party miniſtrant, and make for oat] 
the producent. Ergo cavete procuratores! bou 


- - 2 ; „ — 


| Iwventory, _ 
Ame. BY the laws and ſtatutes of this realm an in- 
Vice stat.. ventory is neceffary to be made by an execu- 

. tor or adminiſtrator; and if they refuſe they may 


Pn ar: be puniſhed by the ordinary. The things that ut I du 
bat ia to be put into it are all the goods, chattels and Can 


credits, wares, merchandizes moveable or im- 
moveable, of or belonging, or due to the deceaſed 

at his death; alſo leaſes, corn growing; but ne 

_ graſs or trees, nor things fixed to the houſe, and 
are part of the freehold (for they belong to the 
heir); nor the wife's goods, called paraphernalia: 

The time for making and exhibiting it is left to 

the ordinary's diſcretion. The goods muſt be 
particularly valued and appraiſed by one or more 


honeſt and ſkilful perſons, at ſuch prices as the Ml '+ - 

ſame might have been ſold for at that time in their Pt. 

/ judgment. The goods contained in the inventory talit 
are preſumed to have belonged to the deceaſed, bot 

and after his death to be in the adminiſtrators [ 

power ; and no more goods are preſumed to have Ceed 

belonged to him than are therein contained. And ee, 

if any creditor, &c. affirm that the deceaſed had der t 


more goods than are comprized in the inventory; 
he muſt prove it, otherwiſe the judge is to give 
credit to the inventory. Swinburne of Wills from 
420, &c. | 1 

| Where 


Inhibition. Judge Ecclefiaflical. 


Where an inventory has been exhibited upon 3 
oath in common form, and appraifed by ey 
hours, the Pot lies on the WOE . 0 


— — | 1 


1 | 
. 


2 Inhibition. 


Irie. mall; not be granted 1 the frier la 

ſcription of an advocate. Can. „ » Ms 
ſhall not be granted: till the wy is exhibited, . = 
Can. * de 8 


v Babh it. 4 


+ # 
* 1.8 
4 


2 en hg pe 
AN unfkilful judge may be neden Coda h. ole Ke 
Ar. Abr. 8 2. ,. 4. J. 92. f. 19, 20. Cool 2 e 
74. J. 2. A partial judge may be refuſed, (he? 5 
party cited exhibiting articles containing the par. 
tiality, ia which caſe arbiters muſt be named on 
both ſides to judge thereof.) 
a perſon ſuſpeCts any inferior judge to pro- 
ceed againſt him in a cauſe of correction minus a ee 
jiſte, he may (before he is cited) put himſelf un- 
der the juriſdiction of a ſuperior judge, which is 
termed Fee 


„ / /// / 


N 
- 


=I3 OA - 


Legacies. 


88 „eee 


Legarier, V HERE legacies are to be paid to children 
full age, the executors may be ſued bs 
put in ſecurity. ; „ 
If a legacy is bequeathed generally, and ny 
time mentioned for payment, and the legatee is 
an infant, he ſhall be paid intereſt from the expi. 
ration of the firſt year after the teſtator's death. 
Where it is left payable at a day certain, it muſt 
be paid with intereſt from that day at 5/. per Cent. 
Salk. 415, 416. 5 
| Where ſentence is given for a legacy, the legs · 
tee muſt give bond to refund, in caſe debts appear 
afterwards. 2 Vent. 358. Noell v. Robinſon. 
In a cauſe of legacy, all the executors that are 
living and 3 the will muſt be joined inthe 
mit; and if dead, the executors or adminiſtrators 
of the furvivor. Legacies in ſpecie are to be paid, 
and may be inſiſted on to be tendered in ſpecie 
( cam; iner pres the true value. If the plaintif 
proves acy given to him in ſpecie, as a gold 
cup, c. and obtains ſentence for it, and that it 
is ſubtracted, but fails in proving the value there- 
of, the defendant 1s to be called before the plain- 
tiff prays execution to ſee liquidation of the ſen- 
tence, and the plaintiff muſt produce witneſſes 
, IO 
If an executor by ſuppreſſing a will, or concea- 
ling it, ſhall obtain adminiſtration (as if the teſta- MW... 
tor had died inteſtate) a legatee may ſue ſor his le- 
gacy, and obtain as in ry caſes. « 
If a legacy be given to an infant to be paid 
him when he ſhall come to the age of twenty-one, 
if hedies before twenty-one his adminiſtrator ſhall 
ſue for it direaly. e 


A mother 


Alle in - 


A mother executrix ſhall not diſcount for edu 
cation and maintenance out of the; money left to. 
her ſon by the father, for ſhe. ought to maintain 
bim; alter where money is paid to bind him out 
apprentice. 2 Vent. 355. Anonymus. 5 


4 


IE — ” * >” — W —— — 


8 


Liibel. 


Libel is a declaration or charge drawn up in 
writing on behalf of the plaintiff, to which 

the defendant 1s obliged to anſwer. Words in a Oe 260 
libel [aut in Effectu confimilia] goods. If a falſe Abr. 298, 
copy of a libel be given, and the adverſe proctor 3% 
plead to it, he ſhall have the advantage of the 
plea, for the other was bound to deliver a true 
copy; and prohibition lies for denying. a copy 
(but oath muſt be firſt made of the denial), and 
that guouſque the copy is delivered; tho? if an ap- 
peal be made for ſuch denial, as for a Gravamen, 
no prohibition will be granted. 1. Vent. 252. 1 
Rolfs Rep. 337. 5 

All libels muſt be ſigned by an advocate, and 
engroſſed on a double ſix- penny ſtamm. 


Libel 14 


— 
6—— 8 — — * 


Licences. 


Marriage licences are upon theſe conditions , 
(I.) That there is no impedi ng, 
| is no impediment by reaſon of Lic , 

„„ 


ur 


open conſanguinity 0 of affinity. (2:)Tha 
no ſuit is depending.” (4.) That it is with the con. 910 
ſent of parents or guardians (where either of the Tri 
parties are under twenty-one years of age.) (4. Tbu Wl EI 
the marriage be ſolemnized in candnical hours 6956 
viz, between eight and twelve in the morning ; Wl 43: 
and oath muſt be made by one of the parties to . 
the ſame effect ſub pana, &c. and bond given to 21. 
the ordinary with the penalty of 2001; Rep 

An archbiſhop cannot licenſe a marriage within WI 548 
the degrees prohibited, as bein Gin againſt the lay I 

lo 


i a JI 4 God. Hob 148. Colt and ver v. "Yi but 
| Rs goes hn 8 or 2 12 684. — — — 
2 301 | t j 
der 14h $93 —— — — . —* Wl the: 
ers, JENS Ent 
1 \ Full, for cada! Aten e partcs M 

B 21 (not diſabled to marry by their near relation 


fe 4: co-to each other, infancy; precontract or impotency) 
2 very requiſite; nam Conſenſus, non Concubitu, 


Matjrimoninm. As to- marriages within the BY 
degrees prohibited, thoſe in the aſcending aud 4 
deſcending lines, i. e of children with the father, en 
grandfather, mother, grandmother, and ſo ups 115 
wards, are prohibited without limit (they being r. l 
the cauſe immediate or mediate of their being). wy 
As to degrees of affinity, tho? I be not direct * | 
forbid to marry my wife's ſiſter, yet when God = 
commands me, I ſhall not marry my brother's wile, 4 
by parity of reaſon he forbids me to marry m abe 
wiſe's ſiſter, for there is the like analogy and pro- "Va 
portion between one man and two ſiſters, and out Ur 8 


woman and two brothers. 


See 


Nuncupative Wills. 


See 18 Levit. Vaugh. 246. Carter 233. 2 a” 


910. 2 Stulling fl. Caf. 58. Noy 29. Co. Lit. 33. 4 
Trin. 24 Elis. Mich. 41, 42 Eliza. Moor 175. 35 


Elia. Co. Litt. 9g. Fuſch. ) Juc. B. K. 1 Danv. 


699. Moor 170. 1 Siderf. 13. Douis 81. 7 C. 


43. Stat. 32: Hen. 8. c. 38. 2 Ius. 683. 2& 3 


Prid. connect. 569. 6 Co. 65. 5 Mod. 170. 449. 


2 Leu. 254. 1 Sid. 64. 4 Leon. 16. Tho. Jones's 


Rep. 118, 191, 213. 3 Keb. 166. 1 Mod, 25. Salk, 


548. 2 206, 302. 
Bedding is not by law eſſential to the marriage, 
but it is compleat beſore, tho' the law will pre- 


ſume it to have been conſummated on proof that 


they were upon a bed together, tho” the proof of 
the celebration of it by tae prieſt alone be ſullici- 
ent to found a ſentence, Ter Lr. A, 


Nunoupatzoe Wills. 


561 


pY ſtat. 29. Car. 2. c. 5. no nuneupative will Vine as 


ſhall be good where the eſtate bequeathed ex- 
ceeds the value of 3o/. that is not proved by the 
oath of three witneſſes that were preient at the 
making, nor unleſs the teſtator bid them bear wit- 
nels that ſuch was his will, nor unleſs made in his 
laſt ſicknels, in a houfe where he had reſided ten 
days or more beſore the making (except where 
jurprized and taken fick, and died before his re- 
turn home). No proof will be adinitted aſter fix 
months after the words ſpoken, unlels the ſub- 
ſtauce thereof was taken down in writing within 
lix days after making, and no adminiſtration (with 


ſuch 


1 VE W Vile 


x 


| 62 


% ene. 


ing the words, and died next day. To cf 
the witneſſes were examined in a cauſe depending 


F — 


Nuncupative Wills. 


ſuch will annexed) .ſhall paſs the ſeal under four. 
teen days, nor then till the next of kin have been 
cited to accept or refuſe, or conteſt it. 

S. N made a nuncupative will as follows; that 
ſhe would leave to A. B. 30l. and to C. D. zol 
and being three times aſked of this matter, al. 
ways anſwered, that ſhe would give as above, and 
all the reſt, &c. of her ſubftance ſhould be equal. 
ty divided between E. N and G. H. which will 
was reduced into writing, and figned by three 
witneſſes in her life-time, preſently after her ſpeak. 


in the biſhop of Briſtol's court about the validity 
of this will, but the third was beyond ſea. 

It was objected there by the defendant, that the 
will was not good within the meaning of the ftz- 
tute of 29 Car. 2. c. 3. againſt frauds, &c. for that 
it was not proved by the oaths of three witneſſes 
(the other being ablent), nor but by one that the 
teſtatrix bid them bear witneſs, &c. and that the 
wm runs in the future tenſe (that ſhe would give, 

2 bh | 5 9 5 
3 Wbether notwithſtanding the above 
objection the ſaid will is a good diſpoſition of ber 
perſonal eſtate, and whether it be ſufficiently 
proved by the two witneſſes, tho' one of them 
only has proved the Rogulio Teftium ? 

J apprehend that one witneſs is in this law fu 
ficient, and ſeveral judgments have been givet 
(fince 29 Car. 2.) that one witneſs will anſwer the 
intent of the law. The objection that the word 
are in the future tenſe has but little force; for i 
making a a nuncupative will (according to n 

| | burn 


A 


Oaths. 


jurne) no precife form of words are required; 
nor is it material whether the teſtatrix ſpeaks pro- 
perly or not, provided the meaning and intention 
appears, and the rules injoined. by the above men- 
tioned ſtatute are obſerved. The objection that 
to me ſeems moſt material is, that this will is 
proved by two witneſſes only, (the eſtate being 
above 301.) and the ſtatute expreſly requires three 
where it is above that value. I am of opini- 
on in this caſe, that the power, office and diſere- 
tion of the ordinary are limited, by the exact 
ſorm of the ſtatute, and that he has no liberty or 
authority to wave or excuſe the want of the third 
witneſs by reaſon of abſence, or any account what- 
ſoever, the ſtatute being his rule and the meaſure 
of his judgment; and therefore I conceive this 
will is not within the words of the ſtatute, and 
therefore null and void, and an adminiftration 
muſt be granted to the next of kin. Dr. J. 1722. 


Fen S _ 
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* 
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” ; Oaths. 


N oath is an affirmation or denial of any thing 4, oz 
before one or more who have authority tar ⁴⁹ _ 1 
adminiſter the ſame, for the diſcovery of truth Nh 
and right, calling God to witneſs that the teſtimo- 
ny he gives is true; and it is called a corporal 
oath, becauſe the witneſs lays his hand upon thez tat. 16. 
holy ſcriptures at the time he takes it; tho? in Dr. 
Cuen's. caſe, he being a witneſs to prove a will, 
refuſed to be ſworn formally, i. e. to put his right 
hand upon the book, but ordered it to be held 4 
IE | L 2 open | 1 


1 b4 * Penance, Nene Adminiſtravit. 
® | open before him, and he lifted up his right hand; 


F and Gly: held this a ſufficient oath. 2 Hyd. 6, 4 
If the adverſe party exhibit exceptions or di. ce 
latory plea, the plaintiff may require an oath of h; 
the proctor that he does not do it for delay or out 
of malice, but that he believes his client 1s able to ac 
prove the ſame; and. the plaintiff may before or ar 
. after concluſion pray that his own oath may be in 
f takenas a ſupplement where the proof is Semplene, WI va 
* A peer produced as a witneſs muſt be ſworn. 


| Penance.. 


Puplic penance muſt be performed by an oſſen. 


Penavers 


* ö * , bet C ] 
-- z«blic, . der notoriouſly guilty of any eccleſiaſtical 11 
eres in the face of the church. Penance may ni 
rivate. be en joined in a cauſe of defamation; but that i 
private, in the veſtry, the defamer reading a ſche- c 
dule of penance in the preſence of the plaintif, t 
: | miniſter and church-wardens. Stat. Artic. Cm Ml © © 
l 9 Edw. 2. c. 2. 1 * 4 
= *.6 
5 | CR RN cc g 
| * 
= 6's ; "2 
Plene Adminiſtravit. « þ 
| ; : ce a 
PII MI Adninifiravit cannot be pleaded, uuleſi © 1 
Plene Ad- I d 5 506 i . ' F | 
min itravit, | all dehts, Ze, as far as aflets will reach, art 1 


diſcharged. 


1 -afir 


mw 


a{lirmation on the back of the will thus: 
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| Probates. 65 


If theſe courts refuſe to accept the plea of Nene 
Adminiſtravit the party may appeal, for they pro- 
ceed ill ; if they accept it, they muſt try it he 
has fully adminiſtered or not. 1 Syd. 274. Noy 77- 

If an executor plead Nene Adminiſtravit in an 
account, tho' after ſentence given againſt him, 
and before execution demanded, he is condemned 
in a debt in a ſecular court, he ſhall have the ad- 
vantage of alledging this matter. | 


— 


. obates. | 


IF executors come to prove a will, the ordinary N ta-e. 
muſt do, it in common form; but if others 

come to prove a latter will, it muſt be per Teſtes. 

Hetl. 77. The judge or his ſurrogate muſt admi- 

niſter an oath to the executor as follows. 9 


« You ſwear that you believe this paper con- Exreuters 
© tains the laſt will and teſtament of A. B. deceaſ-*** 
© ed, and that you are the executor therein named, 
and that you will well and truly perform the 
* ſame, by paying firſt his debts, and then the le- 

* gacies therein bequeathed, as far as the eſtate 
which ſhall come to your hands will thereto ex- 
tend, and the law charge you, and that you will 
bring in a true and perlect inventory, and paſs 
* a juſt account of your adminiſtration when you 
* ſhall be thereunto by law required : 


A 
La) 


— 
a 


cc 


If a quaker be executor, you muſt write his 


80 : 


Rater for 
Repairs of 
Churches. 


tor quia incapux. Salk. 299, 303, Sc. 


130 . POE * 2 7 
r * 3 
9 8 F220 * 2 
* 7 : | 
2 wb 


Raves. 


# I A. B. do ſole mnly, ſincerely and truly 
4 affirm and declare that I am one of the diſſen. 
ters from the church of Eugland, commonly 
called quakers, and that I believe this paper 
contains, Sc.“ And let the quaker ſet his name 
eto. To. 1 1 5 
The judge cant't refuſe a probate to an execu- 


be] ; 


3 — — 
— W 


Rates. 


HE rates for repairs of the church ſhall be 
laid upon every occupier of lands in the pa- 
riſn, tho? he live in another; and he may come to 
the veſtries, and vote in making the rate, but be 
ſhall not be charged towards the ornaments of 
the church on account of ſuch lands, for the per- 
ſonal eſtate of the inhabitants are chargeable with 
every thing that does not relate to the fabrick of 
the church, or repairs of the fences of the church- 


yards, or ſuch things as concern the freehold. 5 


Co. 67. If churchwardens cre any thing nev, 


either as to the fabrick of the church or church, 


yard, they mult have the conſent of pariſhioners 


(and if ſuch additions are in the church, the li- 


cenſe of the ordinary.) Where neceſſary repaitz 
are wanting, the major part of the pariſh wil 


bind the leſs; in ſuch caſe, if the major part 


will not conſent, the church-wardens may repair 


7 Vert. 365. without their conſent: If upon notice given then 


they reſuſe to meet, or having met relule to make 
Hh a kate; 


© 


Seats: 5 6 = 


z rate; this court will compel them to repair, 
and may excommunicate all the pariſhioners till 
it be done; but thoſe that are willing to contribute 
ſhall be abſolved till the major part agree to a 
tax, but our courts can't aſſeſs them towards it: 
And if a rate be 1llegally impoſed (as by a com- 
miſſion from the biſhop, &c.) without the pariſh- 
oners conſent, yet if it be afterwards aſſented to 
and confirmed by the mayor part of the pariſh, 
that will make it good. 1 Mod. Rep. 194. 
The lands of a company are chargeable for the 
repairs of a church, and a prohibition was denied 
in this caſe. 2 Jones 187. | 


2 2 * ; - 


Seats. 


GEFATS in churches do not belong to perſons, 5... is 
but to houſes. If an inhabitant of a pariſh «re. 
bas time out of mind repaired an aifle of a church, 
and uſed to fit there, &c. ſuch uſage makes. it pro- 
per to the family ; otherwiſe if it has been repair- 
ed at the pariſh charge. An aiſle may beloug to 
a private perſon, yet the freehold is in the incum- 
bent. See Watſon's Incumbent 382, &c. In caſe 
a perſon in poſſeſſion of a ſeat in a church be diſ- 
wrbed by another, the ordivary may inhibit the 
diſturber till the matter be determined. Godolph. 
Abr. 138, 146, 151, 155, 157. If a man with the 
allent of the ordinary ſets up a ſeat in Nave Eccle- 
ſe, and another pulls it down, treſpaſs vi et arnus 
will not lie, for the freehold is in the parſon, and 
the only remedy is in our courts. Watſ. 382, = 

— 


Nr 
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63 | : 5 Sequeſtr ation. 


Tho' the miniſter and church-wardens have no 
right (excluſive of the ordinary) in placing the | 
pariſhioners, but muſt act in ſubordination to him 
(becauſe when any diſpute of this nature ariſes he 
may ſet aſide what they have done if he ſees 
cauſe); yet perſons ſo placed in a ſeat unappro. 
priated, may continue to uſe ſuch ſeat till the 
matter comes to be litigated and determined in 


the proper court. Wharton Peche, Norwich 1741, of 

1 , g 0 

oh omen eee 

in 

5 in 

Sequeſftration. to 

Segueſra- TN cauſes matrimonial, where the plaintiff ſuf. 5 

CaufaMa- pects the woman will (pendente lite marry ano de 

trimonii. * he may have her ſequeſtered pending the 34 

1 i . r 

—of « B:. If two perſons claim a right to a benefice, kl 

fie. and alledge the ſame before a judge reſpectiveh, WM 71; 

Incumb. the profits thereof ſhall at the petition of either to 

422, G. of the parties be fequeſtered pending ſuit. AM bi 

living may be ſequeſtered for dilapidations, &. WM i::1c 

e 5 55 har 

— — — ſea] 

: | ſeri 

a | liation. wil 

| | | : * | ſuff 

Speliatien. IF one and the ſame perſon preſent two clerks wh 
one to the parſonage and the other to the vic 

age, and the one takes the fruits of the other !5 2 

the party grieved ſhall ſue iz Cauſe Spoliatom , aid 

See Watſon's Incumb. p. 8. pri {ent 


_ 


ft 


Uta k 


Wilts. 


L which he declared his will to be, that his 
eflects ſhould go in ſuch a manner; aud adjudged 


ood. Moor 117, Vers Caſe: 2 Leen. 35. 3 


Leon. 50. Tho? not ſealed. March 206. Tho' 
in looſe ſheets. 1 Syd. 315: Tho' in form of an 
indenture and ſealed, and delivered, being proved 
to be intended as a will. T1 Mod. 177. Good, 


where the lawyer only took ſhort notes with defign 
to reduce it into form, which he after did, but the 
deviſor died before it was read to him. 1 And. 


34. I Erownl, 44. Dyer 72. Kelw. 209. Where 
wrote down unknown to the deviſor, and aſter- 
wards read to him, and approved by him. Cro: 
Elia. 100. 1 Leon. 113. Where good tho' gnawn 
to pieces by rats in the teſtator's life-time, if by 
joining the pieces together the contents can be 


known. If a man writes his will with his own - 


hand, (tho' he does not ſubſcribe his name), but 


jeals and publiſhes it, and the three witneſſes ſubs 


ſerihe their names in his preſence, it is a good 
will, for his name being wrote in the will, it is a 
fuſficient ſigning, and the ſtatute does not direct 
whether it ſhall be at the top or bottom. 3 Lev, 


i. And by three judges againſt one the ſealing 


is a ſigning within the act. And ave; it is not 


ſaid in che act that the ſigning ſhall be in the pre- 


lence of the three witneſſes, but their ſubſcription 


M | muſt 


A Young man beyond ſea wrote a letter, in . 
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Gaſe a. 


muſt be in his preſence. 5 3 Mod. 219. To a will 


a good will; tho' in this caſe the executor muſt 


ſet my hand and ſeal the day of | 


Will. 


of a perſonal eſtate two witneſſes are ſufficient, 
Co. Litt. 111. One may make a will in ſevenl WM. 
writings, and thoſe writings may be made at dif. 
ferent times; no inan can think all his thoughts 45 
at once. 2 Cro. 144. Noy 117. 1 Show. 66, WM - 
If one being fick gives notes to make his will, WW dr 
and afterwards is ſo weak that his memory fails 
him, and theſe notes are made into a will, it is WM 4, 
good; aliter if he becomes a lunatick after the 


| a Wa 

notes given. I Brownl. 44. If a will be wrote 5 
by the teſtator himſelf, and found in his eſcrutore N uo 
among other writings (tho' not publiſhed in the NM wit 
preſence of witneſſes, and by them atteſted), it is ¶ nor 


procure two people that were well acquainted I the 
with the teſtator's hand-writing, to make oath that ſed 
they believe that to be his hand- writing. 

Rider v. Rider in the Prerogative 1103. Tho, 


Rider, Eſq; was the deceaſed ; his brother a. » 
ledged that the deceaſed gave inſtruftions to M. cauf 
L. to make his will; that Mr. L. made a draught, WW... 
and cauſed a tranſcript to be made which he gat prop 
to the deceaſed, who carried it away, and ater it w 
wards made ſeveral obliterations, alterations and H orer 
interlineations with his own hand, and then tra- in v. 
ſcribed it over fair, that the fair, and alſo the -O 
tered tranſcripts, with the firſt draught made by 1 
Mr. L. were found in the deceaſed's ſtudy. Ile cue 
fair tranſcript was propounded by the brother, H of 
(who was a legatee) and was contained in og, of 
theets of paper which were found looſe; it ch, in 
eluded thus: © In witneſs whereof I the ſaid T an 
Rider have to this my laſt will and teſtamem = n 


ce the 


Wills „„ | 


. ks year of our Lord 1697.” Mie; the will 
it Las neither ſigned nor ſealed. There were no 
t, witneſſes examined to the deceaſed's hand-w riting, 
but the ſame was confeſſed by the widow in her 
. anſwers, as likewiſe that the fair tranſcript-and 
ts WF draughts were found in the deceaſed's ſtudy. 
9, The widow in oppoſition to this propounded a 
ll, i draught of a will which was not of the deceaſed's 
Us Wl band-writing, but of a' later date, vis. 
big. 1707, but not executed; ſhe pleaded that it 
be Wl was drawn by the deceaſed's directions, read over 
te to and approved by him, and he declared he 
re would execute it. This was found in his-ſtudy7 
he Wl with the others a forementioned. The judge pro- 
h nounced that the deceaſed died inte ate, from 
ut N which ſenten the brother appeale 
ed Bl the delegates. I the delegates rever- 
bat YN (cd the es of the judge of the Prerogative, 
and gave ſentence ſor the fair tranſeript of the de- 
ceaſed's hand- writing propounded by the brother. 7 
Miller v. Miller. John Miller deceaſed. * | 4 
r. A cauſe was originally begun in the Prerogative, jel 


lt, between the brother and widow. The. brother 44 
wy propounded a will unexecuted, and pleaded that = 
tel, it was drawn by the deceaſed's directions, read = 4M 
and BY er to and approved of by him ; but the perſons l: 
n: in whoſe houſe the deceaſed lay in refuſed ſeveral | 
or his friends admittance, and therefore the | 
A writer had an opportunity of getting it exe- 


"Wcuted. Tt concludes thus, In witneſs where- 
0B of I the faid John Miller have to each ſheet 
* of this my laſt will and teſtameut, comprized 
112 * 11 two ſheets of paper, ſubſcribed my name, 
and put my ſeal to the top and bottom > | 
1 * thereof... Dated the day and year firſt oak | 
| | i * written.“ 4 


' cauſe began before the commiſſary of London be. 
tween the deceaſed's daughter (a minor and reſi. 


which ſhe did, and carried the ſame; being the 


over to her, and ſhe approved of it, and deſired 


. Wills. 


„ written.” Note ; It was dated at the top 20 
July 1688. © Signed, ſealed, publiſhed and de. « 


< elared by the ſaid John Miller the teſtator, for « 


« and as his laſt wall and teſtament, this 2 wth ce 
« day of July 1680. iu the preſence o 0 F; 
The deceaſed died the 31ſt of July 1680.—— e 


The widow pleaded Injanity, that all perſons had th 


free acceſs to the deceaſed, that the writer of cc 
the will had acceſs but would not leave it with ce 


the deceaſed.—-—-—This cauſe was appealed to the th 


delegates from a grievance, which was pronoun. Mi 
ced for, and they gave ſentence for the will in 


1681. 
Worlich v. Tollet. 115 Pollet deceaſed. This 


duary legaice in the will, acting by Henry Morlich 
her guardian) and huſband, who oppoſed the 
will. It appears by the evidence i in this cauſe, 
that the deceaſed, who was ill, told one EA. W 
tbat ſne intended to make her will, declared how 
ſhe would have it made, defired het to get what 
ſhe had fo declared to her reduced into writing, 


draught of a will to the deceaſed, and read it 


her to get it wrote over fair, which ſhe did, and L 
carried it to her; to whom it was read over, aud for 
ſhe approved'of it, and declared it to be her lat ceaf 


will, and ordered her nurſe to fetch one Mr. 1 the 
0 be 4 u itneſs; but being told he was from home ſign, 
the will was left with her, and-fhe died eight MF word 


days afterwards without executing it. It con-: The 
cludes thus. © In witneſs whereof I the fad © 7 


May Follet have hereunto Put my hand uy dece 
ö cc ea 


With: 


« ſeal this 28th day of Aupuſt 1700. 

« Signed, ſealed, publiſhed and declared by the. 
« ſaid Mary Pollet as her laſt will and teſtament, 
« in the preſence oß (the words Mary 
Follet interlined before ſealing). Dr. Newton the 
commiſſary in 1701 gave ſentence for the will; 
the huſband appeaied to the arches, where the 
commiſſary's ſentence was reverſed, and the de- 
ceaſed pronounced to die inteſtate ; the guardian 
then appealed to the delegates; and in Michael- 
mas 1702 the judges (being five civilians only), 
annulled the ſentence of the dean of the arches; 
confirmed Dr. Newton's, pronounced for the will, 
and decreed adminiſtration (cum Te EA's, &c) 
to the guardian: 

Wright v. Walthoe, Richard Hahns deceaſed Caſe 4. 
Sentence was given in the Prerogative in 1710 
ſor three teſtamentary ſchedules of the teſtator's 
hand-writing. The firſt concludes abruptly _ 
without any name or date.——The ſecond thus. 
And I do here declare chis to be my laſt will 


* written in and have hereunto ſet my 
„hand and ſeal tbe day of and in the 
© year of our ore ——This is neither 


* figned or ſealed. The third concludes abruptly, | 
being neither ſigned, ſealed or dated. 
Deborah Langſton deceaſed. Sentence in 1723 Caſe 8. 


- for three tellamentary ſchedules of the de- 


ceaſed's hand-writing ; the firſt was executed in 
the preſence of two witneſſes. The ſecond is 
ſigned by the deceaſed, and afterwards theſe 
words wrote © ſigned and ſealed Sept. 13. 1721.” 
The third concludes abruptly without execution. 
Willing Snelling deceaſed. This will is of ber 6. 


n hand- writing, and concludes without 
| lay! ing 


Caſe 7. 


=. na 
Baſe 3. 


| Caſe 9. 


| 4 gned, Fabel, Sc.) Note; there is a ſeal, but not 


Caſe 10. 


min. 


ſaying In witneſs; Ge. but the words fpgned, as, 


. publiſhed,” &c. wrote underneath, ——It was nei. th 
ther ſigned, ſealed or wimelſed; it was proved f 
in February 1712. T 
David Dagget deceaſed. The will was of the w 
deceaſed's hand-writing, and concluded * In th 
«© witneſs whereof, to this and to the other ſeven ar 
« ſeven ſheets annexed I have ſet my hand and Se 
e ſeal the day of July 1715.” The words in 
( figned, . ſealed, &c.) wrote underneath. There w. 
was a ſeal, but not ſigned or witneſſed. A carat ex 
was entered by the deceaſed's ſon, which was ſu] 
warned, and he had a time afligned him by the me 
court to declare whether he would oppoſe the fir 
will or not; but upon his not oppoſing, probate We 
was granted i in Feb. 1718 to the daughter (exe- hi 
Robert Pollard deceaſed- The will was of his 
hand-writing, and concluded thus. Witneſs 
my hand and ſeal the . Note; neither 


ſigned nor ſealed. Proved 17 December 1705. 

William Ruſſell deceaſed. The will was of his 
hand-writing, and concluded © In witneſs whereof 
I have kereunto ſet my hand and ſeal the day 
<« and year firſt above written.” 


ned or witneſſed ; it was proved Auguſt 4 1727 

ſhun Hinton deceaſed. He was an eminent 
attorney in London, and in his laſt illneſs had a 
defign to have made his will himſelf, and there- 
fore wrote down his intentious on a ſcrip of pa- 
per, beginning thus: © My will and deſire 1— 
Ten pounds to wife and daughter for mourt- 
“ ing,“ beſides ſeveral legacies (the ſums in f. 


gures, with the initial letters only of the names 1 
| the 


Wills. 


the legatees), and concludes < Executors, John 
« Lateward, Richard Lateward, John Adams.” — . 
This ſchedule was propounded by the executors, 
who gave an allegation pleading the identity of / 


the ſeveral perſons in the ſaid fcrip mentioned, 
and was oppoſed by the widow and daughter.— 
Sentence was given againſt this in the Prerogative 


in April 1738, and adminiſtration decreed to the 


widow. On the third of May following, the 
executors moved to be paid their expences in 
ſupporting the ſame, which (after many argu- 
ments) they were allowed; but the judge refu- 
ſing to let the adminiſtration paſs beſore they 


were paid, a mandamus was granted to compel 


him. | 


75 


J. I. and M. L. his wife made their Joint will, Caſe 171. 


appointing the ſurvivor executor; and thereby 


the ſaid J. L. did will, that in caſe of his death be- 


fore his wife, ſhe ſhould remain poſſeſſed of all his 
goods, Ec. to enjoy and diſpoſe of as ſhe pleaſed, only 
recommending to her to leave at her death three fourths 
of the then remaining moiety of his effects to M. A. 
and the other fourth 10 J. B. or thar heirs, leaving 
her to diſpoſe of the other moiety at her pleaſure. 

The ſaid M. L. ſurvived, took probate, and 
poſſeſſed herſelf of his effects, made her will, 
diſpoſing of the ſaid moiety. as above, and aſter- 
wards intermarried with J. C and died. 


Is not the ſaid will, made during her widow- 
hood, by the ſubſequent marriage become void? 


And is not Mr. J. C. intitled to adminiſtration to 
her as dying inteſtate? 7 2 
I am of opinion that her will became void by 


ber marriage with Mr. J. C. as to all the eſtate 
which ſhe had a property in, and at that time a 


right 


D "Dir 20> i — 


8 . Wills. 
right to diſpoſe of, by reaſon that. ſuch eſtate be. MW f 

- came her huſband's by marriage ;. bur ſhe being t 
executrix of her former huſband, ſuch part of the l 
eſtate as came to her as executrix, and the property i 
whereof did not veſt in her, did not become the 0 
huiband's by marriage, and her will may ſtand good a 
as far as relates thereto; and a limited probate or MW !! 
adminiſtration. (with the will annexed) may be te 
granted to the perſons intereſted, and an adminif. W {* 
tration of he reſt of the eſtate to Mr. C. her huſ. | 

| band. See Wentworth 201; per Dr. A——w 1738, 
d 12: - RB. B. bequeaths thus. © Item I give, &c, all 
the reſt of my eſtate to my wife E. B. and ſon 
N. B. making and joining them whole and ſole 
« executrix of this my will.” K. the ſon in 1728 
proves (power being reſerved to E. the widow and 
other executrix) and receives 100l. of his father's 
(which was at intereſt) and pays it to J. S. (who 
ſince married E. the widow) and alſo fold ſeveral 
of the quick goods of his father's, and kept the 
money to his own-uſe, and dies. E. has fince 
his death proved the will to intitle herſelf to the 
whole or her half-ſhare, of her huſband's effeds, 
—— The Query was, if the effects by the bequeſ 
of the will, and their being made and joined whole, ] 
Sc. would go to the ſurvivor of them? Or it ſo and 
if the payment of the 100 l. by one executor u pro 
the others huſband, and the executor's ſelling pat] coll 
of the goods, and retaining the money to hö eit! 
own uſe, would be preſumed in law to, be il ſery 

| diviſion of that part of the eſtate, if not tht 
whole of the effects? The bequeſt of the reſidue 
in this caſe I look upon to be in the nature of 
joint legacy: Had either of the legatees — 


4. 


Wills. 
fore the teſtator, the whole would have acerued to 
the ſurvivor; but where both live to take, the 


law divides - the legacy, which immediately veſts 


in the legatees, each for his ſhare upon the death 


of the teſtator; ſo that tho' no diviſion has actu- 


ally been made, yet the eſtate being once veſted, 
it is my opinion the ſhare of the deceaſed execu- 
tor will go to his repreſentative, and not to the 
ſurviving executrix. N 


As to ſuch part of the eſtate as had been actu- 
ally divided in the ſon's life-time, or ſuch effects 
as were in the teſtator's own hands at his death, 
whether money, ſtock or goods, and were deviſe- 


able at any time, I make no queſtion ; nor of fuch 


debts as have been actually received ſince his 
death. The doubt with me is concerning ſuch 
things as the law calls a choſe en action, where the 
teſtator had not the thing in poſſeſſion, but only 
a right of action to recover it, or perhaps of. a 
chattel leaſe, which being a thing indeviſable till 
fold, I am not ſo clear whether thefe would not 
accrue io the ſurviving executor. Dr. A———y 
1730. | | | 
If a cauſe be inſtituted bao an executor 
and one of the teſtator's relations by colluſion to 
prove the will per leſtes, and the executor by ſuch 


colluſion is to fail therein, a legatce having inter- 
eit in the will may intervene in judgment to pre- 


ſerve his own intereſt. 


# 


* muneſſes. 


N. "94 


Wit neſſes. 


| A Legatee is a competent witneſs to prove a will 
wie 2. (after he has renounced his own legacy). 3 
"_ 1:01 be. 


Keb. 157. Such as are infamous, as attainted 1 
felony or falſe verdict, conſpiracy, perjury or for- 
gety, or have had judgment to loſe their ears, 
or have been branded, infidels, of Non ſane me- 
mory, or as have intereſt in the cauſe, are not 
competent witneſſes. 1 Jn/?. 6. 3. Lev. 426. Tho 
judgment of the pillory infers infamy at the 
common law, it does not by our law, unleſs the 
cauſe for which he was convicted was infamous; 
and unleſs he was convicted for an infamous cauſe 
be ſhall be a good witneſs to prove a will. 

A 7ew is a good witneſs, and may be ſworn 
ppon the old teſtament. 2 Keb. 314. 

Where one objects a crime to difzhle a uitneſ, 
be muſt produce the record of his conviction, if 
he would invalidate his teſtimony. 

It may be juſtiable to maintain or ſubſiſt a wit- 
neſs, but not to ofler Lim any reward thoꝰ to ſpeak 
the truth. 

The character of a witneſs may be given. A 
ultery in a witneſs is good caule of exception: 
the plaintiff inay except againſt the probatory wit 
neſſes of the defendant, againſt which no further 
exception ſhall be, admitted; but the defendant, 
tho? he cannot again except, may alledge matter 


to conſi irm the evidence. of his u itnefl 28. 
In 


— ED 


o examine witneſſes upon return of the citation, 
otwithſtanding, | | 

The plaintiff may alledge matter within the 
erm aſſigned to prove his exceptions to corrobo- 


publication, and before concluſion, other neceſ- 
ary witneſſes have come to the plaintiff*s know- 


waking oath thereof, ſhall have them admitted 


kay be produced after publication, and even af- 
er ſentence without oath made as above. 
| | 1 | | OE. 


2 5 APPEN- 


In cauſes teſtamentary the plaintiff may proceed 
vith intimation, the defendants not appearing 
te the depoſitions of his witneſſes; and if after 


edge, the plaintiff himſelf and not the proctor, 


id ſworn, In matrimonial cauſes new witneſſes 
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CONTAINING, 


A Liſt of Fees Preſental by the 1 | 


Archbiſhop of Dublin his Grace, and 
by the Judges and officers of his Con- 


ſiſtory Court of Dublin, conſidered of 


by bis Majeſty's Commiſſioners, for 
Reformation of Fees the third Day 


of June, One Thouſand Six Hun- | 
dred Sixty and two, And to be fur- 


ther approved. of, by the Right Ho- 


nourable the Lord ee. as mall be 


thought fit, and in the Interim, the 
ring? Fees to be taken by the Archbi- 
ſhops and Biſhops of this * 
0 
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CONTAINING, 
4 Lift of Fees Preſental by the Lord Archbiſhop of Dublin 


his Grace, and by the Judges and Officers of his Con ſiſtory 
Curt of Dublin, con 23 of by his Majeſty's Com- 


miſſioners, for Reformation of Fees the third Day of June, 


One Thouſand Six Hundred Sixty and iwo. And to be 


further approved of, by the Right Honourable the Lord 


Deputy as ſhall be thought fit, and in the Interim, the 
fame Fees 10 be taken by the Archbiſhops and Biſhops of 
this Kingdom reſpectively. | 1 85 


> 
Fees in the Confiſtory Court. 
Fees due in Cauſes of Office. 


F 


| : „ by 5. 4. 


11 for 1 in a Viſitation 8 0 oO 0.0 4 
For entering every Bill of Preſentment 0 0 of 0 © 4 
For every original Citation, Qc. Officis Mero, 2 4 > 1 0 


or at the inſtance of a Party 
For the Appearance of every Perſon cited to | | 
_—_ of Office, or at the inſtance of a — o © 0 o © 
arty EE 5 
For every Contumacy entered againſt-a Man 
For drawing and writing a Sentence of Excom- 
munication againſt a Man he 5 


of 
20 
O 


For 


„ by £208 8 

4 1 | #; 0 | Judge | Regifin f 
Poor à Dehunciation againft any Man EN m/ | 
A municated _ a. | , 2 F | 
For every Significavit pro Cor pore Capiendo, for) Fu. 1 

one or more Perſons, one Fee for each Sig- P o 10 Of © 3 
nißcavit : VVV ] 
For every Mandat pro Canpere Ncdliberandod d 10 0 O3 4 I 
For entering into the Act Book, the n, „ v.aft'es 
of every Man Excommunicated „ b 2 1 

For the Copy of the Act | o Oo e[ 0 10 


For a Teftimonial under the Judges Seal and 
the Kegiſters Hand of the abſolving « 
every man excommunicated, if the party 
 defire it CVVT 
For drawing of articles againſt any man de- 
tected or preſented for Fornication, or other _ 
crimes, to the regiſter or proctor that does ( 
14 „ 2 4 . 2 * 


— 
— 


o 10 003 


. *::xhe wark'-.\. |. Nv | 
For-exhibiting the ſame-. {-.' „ ©. 6.6] 0.'4 6 
For the production of every compurgator , ._ o 0 Al 0 0 6 
For the party himfelf compurgant 8 1 6] 0 1 0 
For proclamation, intimation, and e 6 6 ; 
tion of purgation | 5 3 1 3 4 0 
For a Teſtimonial under Seal, where a Purga-} 1 F 
tion is deſired by the party | þ e 8 


For a Definitive Sentence againſt any Adul-) 
terer, Fornicator, Iaceſtuous Perſon ard + 1 © oo 6 8 
other offenders convicted | BE ks | 


For every interlocutory ſentence | o 10 ol ©, 3 4 

For every order or form of Fenanee enjoined} _ & x1 
odr preſcribed to offenders e 5 

For the return and entering of a Certificate, of 3 


performing Penance enjoined to an offender 
For every Teſtimonial under ſeal ot any man) ; 

of performing Penance, if deſired by the © 10 of © 6 6 

party | | 1 25 hg 
Fees due in Cauſes of Inflance, and for 
5 Decrees of Court. 


e 


52 the Conſtitution of a ProQtor entered | o 16 
Apud Ada f 


6 
6 
0 
4 
4 


For 


© © K > 


For exhibiting of a proxy or ſubſtitution of} 
// a oe LV | 
For every citation at the inſtance of a party, 
with an Inhibition 1 Intimation 
For entering every act in Loco Sclito Fudſei 
For entering every act, extra Locum Solitum 


1 C1 : 2 Fong 2 ; . 
For ibn every Libel, Allegation, Arti-) 
cles er other mätter whatſoever exhibited þ 
in our court „ 5 
For the production of every party principal 
upon Libels, Allegations, Articles, or other 
matters exhibited in couůt 
For the taking and writing 'of the perſonal } 

' Anſwer of every ſuch party ff 
For the production of every firſt Witneſs, r-) 
on the Libel, Allegation or other matter f 
For the production of every other Wiineſs 
For the Examination and Repetition of every 

Witneſs upon Articles, Libels, and Excep- 
tions or any other Matter or Allegation ex- 
„ „ 

For the Examination and Repetition of every} 
other Witneſs Fg: 
For the Examination and Repetition of every) 

Witneſs, upon Interrogatories exhibited by F- 
the Defendant | | 
For a Commiſſion to examine Witneſſes or a 
Party Principal „ Td ot Win 
For every Inſtrument or Matter that ſhall be 
. annexed to ſuch Commiſion; if ſhort 
To the Jud and Regiſter, if they go out of) 

their houſes, to examine a Party Principal 
or other 8 5 
For a Commiſſion tq take an Oath or Bonds Y 
in'the Country or to appraiſe goods or to 
Ln an 2 , 1 
or every Suppletory Oath of a Party 
For A * the Records for the itte 
of Hands | 1 | | 
For the Compariſon of a Copy of a Record 
For attending every Information, and ſhew- 

ing the 888 
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for Regiſtering ſmall Exhibits. 35. 4d. a piece 


For Regiſtering Indentures or other large Ex-) 


* 


follo in royal paper, or the on) 
For every Decree of Court, viz. againſt Wit-) 


hibits after the rate of 5s. a ſide, in the 
Regiſter Book cloſe written, the ſame in 
like proportion 


- nefles, Party Principal, or for any other 
Decree of Court . 5 

For a Citation or a Decree vs & modis 

For a Citation or Decree to ſhew Cauſe why a 
Man ſhould not be Excommunicated 

For other Decrecs as perfonal, v:zs & madis, 
compulſory againſt Witnefles, to ſee ſentence 
Put in Execution, or any other Decree de- p 
creed by the Judge againſt any perſon either 
of Office or Inſtance | 

For every Bond or Obligation 

For Cancelling the ſame 

For the Copy of every Act 5 

For the Renunciation of an Executorſhip or) 
of the Right of Adminiſtration 

For every ſeveral ſearch made in the Office 

For exhibiting the Writ of Prohibition at the) 
firſt bringing thereof | 

For the Conſultation exhibiting | 

For conceiving and drawing every Definitive} 

Sentence to the Regiſter or Proctor 

For a Sentence Definitive, or Interlocutory 
having im ſententib. Definitive at the In- 
ſtance of a Party 


For every other Diſmiſs 


For the copy of every Sentence ig 

For comparing and examining the Bill of 
Coſts, with the Records 3 | 

To the Regiſter or Proctor who makes the) 
Bill of Coſts | | 6 | 

For taxing of every Bill of Coſts | 

For the proteſtation of an Appeal apud Ada 

For every Appeal made vzva voge and entered 
apud Atta 


For exhibiting every Appeal, in ſerigtis 
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.* rior Court, to the Judge for his Seal, 6s. $/. 


Fees due for Copies, | Exemplifications, 
Certificates, Letters of Tutelage and 


a DC OE 0 hs | 
Tor Apoſtles, where an Appeal 12 made I 


the Judge : 5th 
For exhibiting Apoſtles to the Metropolitan, 
when an Appeal is made @ Fuice info 1 


For entering of every Certificate of the pro- a | 


ſecution of an Appeal 
For an Inhibition againſt the Judge, à qus Re- 
_ Liſter and Party Appellat with a citation > 0 3 4 


- againſt the Appellat 


the Inhibition contains an Abſolution of 
the Party fo Excommunicated, added to the \ | 


| 8 
If che Party Appellat be excommunicated, and) Sn > ; 
; 


O 
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former Fee 87 FS 5 
For every Decree of Court in « Cauſe of Ap- 1 
peal ad tranſmittend” * Jud" à quo 93 4 
For the tranſmitting of a Proceis to the ſupe- Fond 
and to theRegiſter after the Rate of the Tax, ut intra 
made by the the Judge, ad guem which is 
commonly for every leaf, 4dge. 
For a Compoſition of Proceſſes tranſmitted, &) 
Judice ir ab utrag; Parte, viz. the fourth 
part by Appellant, and the third part by 
the Appellat. © 7 7 e 


Caveats. 


OR the Copy of the Examination of ever , FS 
Witneſs examined, as well upon a Libel „ 
Allegation, or other matter, as upon Inter- > o Oo o 
rogatories 3s. 4 d. and if long, 6d. perr 
meet to be copied fix words in a line, and 
fifteen lines in a ſneet | 
For the Copy of every Libel, Allegation,* 
Matter, Antwer, Interrogatories, or a Com- 
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1 For the Copy of every Wi Ul, Proxy, Inven- 


_— Atcompt 'or -any other matter 69. per 
eet 
For the Copy out of the Record, for an 4 
of Inſtitution of any Cierk admitted 
For the Exemplification of any Sentence, Will, 
Adminiſtration, or other Froceedinge of 
| ( Couʒt 
* an Exemplification of an Act under the 
+ Seal, if it be required 
For Letters Teſtimonial upon Libels, Depoſi- 
tions of Witneſſes, or other Records after 
the rate of 8s. per ſkin of parchment, (after 
the firſt ſkin allowed free) over ang above 
the Kegitter's fees, as aforeſaid: | 
For the Admiſſion of eyery Advocate and 
Proctor, and tor regiſteripg the ſame 
For a Certificate under the Regiſter's hand o 
the Probate of a Will, granting Letters of 
Adminiſtration, Sequeſtration of Letters of 
Zutel Leltres ad Colligend', or any other 
thing done or granted remaining on Record | | 
For a+ Ceriioruri or Certificate under Seal of | 5 1 
any Record oi Act, into any of his Majeſ- o 10 00 3 4 
ty s four Courts . F 
For Letters of Tutelage of the Goods 15 F. 
Terſon of a Minor- 1 0 0 68 a 
Where an Adminiſtration is granted during | OY | 
the minority of an Executor, or of Chil- 
dren; if upon Expiration or Revocation of | | | 
the ſame, he that was the Minor, ſhall | 
acknowledge Satisfaction, apud Acta, to the 
Judge 6s. 8 d. to che Regiſter: for entering F 
the lame 38. 4a. E OD 4 1 . „ 
For entering every Caveat | „„ | 
If the Party deſire a Copy of it 


Fees due for Licenſes, Suſpen . 
* © queſtrations, Rela nations, Ref ens 2 F, 
as, uch other. | | 1 N a 
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For every Sequeſtration 


For every Relaxation 


For W . and a Minifter, No- 


mination of a Pariſh Cler 
or drawing eyery Qualification 
or Letters Requiſitor | 


For eyery Suſpenſion of a Miniſter 


For the Inftrument or Protocol thereupon 


For exhibiting every Reſignation of a Bene- 


fice before the Judge and entering the ſame 


; 
5 


lor admitting and entering every Preſentation} 
le by a Patron, to any Eccleſiaſtical Be- 
nefice to Judge 38. 4d. but if not admit- 
One to the 122 but 3s. 4d. to the [ 
; 1 „ ag Soo a 4h 1r 7 , 


e for Letters of Orders, Conſe- 5 
in of Biſtops, Onions, Inſtitutions, 


For all Proceedings 75 the Conſeeration of 


For drawing and writing ever 
For an Union of two Bene 


vel incubentia, to the Archbiſhop 
them otherwiſe granted) 14. 135. 
the Regiſter 11. 133. 44, 
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% 7 . Fees. 


7h n Fees due far Exhibits. 


| F OR exhibiting Proxies in the Biſhops, 


provincial Synod, viz. for every Biſhop 
not appearing 68. 8. for every Dean 6s. 8. 
for he Chapter 6s. 82. for every Arch- 
deacon 6s. 8d. and for the Body of the 
Clergy 6s. $2. ; „ os UE, 
For exabitiog every Proxy, of every Clergy- 
man, not appearing in the Ordinary Vifi- 


anon; ©: 2 | | 
For echibiting the Clergy's Titles, in the 


122 


Arxchbiſhop's Triennial and Ordinary Vifi-- 


tation; for Letters of Deacon and Prieſt- 
hood 25. Gd. for every Union 63. 8d. for 
every Diſpenſation 6s. 8d. for every Inſtitu- 
tion and Induction to each Benefice 286. 6d. 
two third parts to the 1 and Bi- 
ſhop, (if not otherwiſe diſpoſed of) to the 

Regiſter N 3 

For every Licenſe to ſerve a Cure 


For exhibiting a Licenſe for Pariſh Clerkſhip BY 


Fees due for Teflaments, Adminiſtrations, 


and other Things incident thereto. . 
Fern engroſſing every Will, brought to be 
engroſſed after the Rate of 85. a ſkin of þ 
© Parchment/ © #4 f57 17 k 
For exhibiting an Inventor 1 
For the engroſſing every Inventory and Ac- 
, Ted 28. per Preſs af ect HOLE 
For the Probate of a Teſtament which is not 
brought engroſſed, 1/. Sterl. and to the Re- 
iſter 6s. 84. the Goods amounting to 100. 
Me if the Goods amount to 401. or under, 
to the Judge 10s. and to the Regiſter 35s. 44. 
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es due to the Apparit m. 
„„ N Apparitor⸗ 
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by 


r Mprimis, For his Attendance and Service 

1 Item, At the Confecration of a Biſhop 

hem, For every Inftitution n 1 

Item, For every Will and Adminiſtration 

liem, For every Sentence + 

Item, For every Quiet off * 1 

lem, For the Oat 2 one ſworn in Court 

Item, For ſerving every Citation, Vis & Medis 

liem, For ſerving every Citation in Town _ 3 

litm, For ſerving every Citation, ad dicend Cau/am quare 
Excommunicari non debet, and every other Decree | of | 
Court _ | 3 | | 

im, For ſerving every Decree or Citation, whatſoever” 

in the Country 2d. per Mile, over and above the Rates 
aforeſaid : But with this Caution, that for Matter of | 
Inſtance, the Apparitor to have no Fee for ſerving, £ wt ins 
unleſs at the Requeſt of the Party Plaintiff, who muſt l 
Pay the ſame without Allowance in his Coſts of the |. 

art | : | 

ttem, For every Parſon, Vicar or Curate, fummoned to} Wy . 
appear at the Biſhops annual Viſitation 3 d. per Church F ®* 

Item, for ſummoning the Church Wardens of every pariſh 6 

, to 8 Gd. . 3 , 
tem, For the Purgation of every Party detected for any?) 
Crime „ | . . 0 1 0 

lum, For every Excommunication carried forth againſt} 75 
contemptuous Perfons within the Town 4d. to the ut intra 
Country 2d. a Mile 72 115 
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Im, For every 9 carrying and delivering 


made out of the Fruits of any Benefice, in u/um Domi- + ut intro ; 
; 7g DT 00 =_ Incumò zd. a Mile N 8 
m, For every Miniſter's appearing at the Archbiſhop's ? 
Triennial Viſitation r | PL 0.1 @ 
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— vs age + 


Lee, For every Citation or Decree of what Nature} 
Tem, For every Will, Adminifiration, Letter of Tutel' þ g 
@ 1 


free 4 duc 10 be paid unto the Keeper of bis Graves Alle 
Piſcopal Seal. 


IA For his Grace's Archie igel Seal fixed 
unto every Leaſe, made by the Lord Archbiſhop of 
Dublin, his Grace, of any Lands, Tenements, Tithes, 
or other Grants, 

em, For eve * Collation or Inſtitution unto an Eeclefi 


aſtical Bene 0 10 0 
Tiem, For the Seal fixed unto Letters of Deacon o 6 8 
Tem, The like for Letters of full Orders 0 6 8 
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Exemplifications, Commiſſions, Licences, Certificates, 
and ſuch like 
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